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Executive Summary
As the transition from traditional wireline voice service to IP-enabled and wireless
communications accelerates, state legislators have shifted their focus away from deregulating
traditional providers and toward increasing broadband availability, broadening state universal
service fund contributions, and ensuring the availability and quality of emergency services. Only
two state legislatures proposed bills limiting commission oversight of wireline services during
2016, with no state directly addressing the question of regulating VoIP or IP-enabled services. 1
Minnesota passed HF 1066 reducing regulation for carriers in areas with effective competition,
while maintaining support for basic local service. The Minnesota Competitive Market
Regulation Act, HF 1066, ensures the continued availability of service throughout the state by
maintaining the Minnesota Public Utility Commission's oversight of basic service pricing in
areas where competition is judged strong enough to discipline providers and ensure on-going
consumer choice.
Minnesota brings the number of states that have significantly reduced or eliminated
oversight of wireline telecommunications to 41, an increase of only one from the previous year.
A bill under consideration by the District of Columbia would have increased this number to 42
had it passed. The DC Telecommunications Modernization Act (B 21-0659) would have
reduced oversight of Verizon, including providing a path for the replacement of wired service
with fixed wireless and VoIP. Passage of B 21-0659 would have resulted in reduced regulation
for Verizon in all but two states in its nine states territory, Massachusetts and New York. 2
Figure 1 below shows the current map of telecommunications deregulation. The colors
represent the primary incumbent wireline carriers in each state in order to show the extent to
which these carriers have been released from traditional regulation. State commissions continue
to have jurisdiction over service in the states shown in white.
Although only two states addressed deregulation in 2016, telecommunications itself
continued to be a significant issue for the states Legislators in 47 states and the District of
Columbia reviewed over 70 bills addressing telecommunications issues during the 2015-2016
legislative sessions. 3

1

Minnesota's deregulatory legislation defines a telecommunications service as "an offering to the public,
regardless of technology," suggesting continued commission oversight both wired and IP-enabled
communications services.

2

Verizon remains price regulated in Maryland and in most of its Pennsylvania service territory. In
addition, the company remains subject to commission oversight of service quality, billing, asset sales,
etc.

3

There were no 2016 legislative sessions in Montana, Nevada, North Dakota, and Texas.
iii

Figure 1: The Status of Reduced Regulation by State and Carrier in 2016

Eleven state legislatures reviewed the need for carrier of last resort (COLR) service,
reducing or eliminating these requirements as competition increases and regulation decreases.
These states proposed legislation allowing carriers to provide COLR service using any
technology, including wireless, and to eliminate or modify COLR requirements in areas deemed
competitive. The most significant change in COLR regulation was Maine bill HB 466,
Telecommunications Competition. This bill eliminated COLR requirements in specific cities
where the legislature determined that the availability of competitive carriers provides consumers
with multiple service options. The reduction in COLR requirements will continue into 2017 and
beyond as the IP transition reduces the number of customers purchasing traditional wired service.
Universal service was also an important issue for state legislatures. Nine states proposed
legislation addressing state USF funds, including broadening the funding base by requiring
wireless and VoIP providers to contribute to state funds. As the states expand the USF
contribution base, state commissions may use disbursements from the state fund as a means of
addressing the quality of services provided by these carriers.
Quality of service standards, the oversight of emergency services, and outage reporting
took on increased importance during 2016, due in part to a perceived increase in 911 service
outages and the uncertainty surrounding the effect of the technology transition on end users.
Eight states introduced bills that included a quality of service component; three passed.
Of these bills, Minnesota's is the most consumer-focused, requiring the "new" competitive local
service providers to continue to meet existing quality standards despite reductions in commission
oversight. Similarly, Maine's Carrier of Last Resort (COLR) legislation conditions withdrawal
of COLR service in areas beyond those specifically identified by the state legislature in HB 466,
iv

the Telecommunications Competition Act, on proof that the state's incumbent local exchange
carrier (ILEC), FairPoint, meets service quality standards on an on-going basis. Finally, New
York bill S05619, Telecommunications Service Standards, would re-impose the service
standards reduced by the NY PSC in 2010.
Eleven states addressed the question of emergency services and service outage reporting.
The Colorado legislature established a task force to determine how and to what extent the
Colorado PUC should oversee emergency service providers. Nebraska consolidated emergency
service deployment and oversight under the state public service commission.
As the tide of deregulation ebbs, state legislatures have increased their focus on
broadband. During the 2016 legislative session, 19 states proposed legislation addressing ways
to increase broadband availability and adoption, including proposing changes to current state
laws limiting the availability of municipal broadband systems. Of these bills, 5 passed, 13 failed,
and one (in Massachusetts) remains pending. The number of bills focusing on broadband
suggests that broadband deployment and adoption continue to be among the most important
considerations for state governments. The state legislatures view broadband as critical for
economic development and are seeking ways to increase service deployment and speed. While
the focus on broadband is an important one, the high failure rate for these bills points to the need
for more work on the part of state commissions to explain the importance of connectivity and to
develop implementation plans. This may change as carriers begin to expand their networks with
Connect American Fund (CAF) monies.
Telecommunications will remain a key focus for state legislatures going forward in
response to the IP transition, the implementation of broadband lifeline programs, and the
potential for Congress to craft a new telecommunications act. State commissions will continue
to play a significant role in ensuring that this legislation meets the needs of their citizens.
Reduced regulation has changed the traditional role of state public utility commissions from
direct oversight to advice and consent, but has not eliminated the opportunity for working to
align the actions of telecommunications providers with the public good.
Although many states no longer directly regulate either traditional or new services, state
commissions should continue to play an active role in evaluating telecommunications markets
and proposing legislation to close any gaps left by the new rules. They can do this in four key
ways:
1. Analyze competition on an exchange by exchange basis.
The states are best positioned to evaluate competition at the micro level. Although
FCC data shows the number of circuits provided by competitors at a macro level,
only state commissions have the resources and the knowledge to determine where
competition is available and how it has impacted pricing and service availability.
2. Focus on health and safety.
While deregulation has removed direct oversight of pricing, service quality, and
product availability, state commissions retain oversight of emergency services,
including 911 and outage reporting. By collecting data on service outages, 911

v

problems, and other safety related issues, state commissions can ensure that carriers
provide adequate service across the state.
3. Collect and evaluate customer complaints.
Customer complaints continue to be a key harbinger of the success of competition as
a brake on poor performance. Although deregulation has removed or limited state
commission oversight of service quality and, in some instances, even moved the
complaint process to unrelated agencies, commissions should continue to track the
effect of limited regulation on customers. If complaints about a specific service or
carrier increase (and these complaints provide credible evidence of a market failure),
state commissions should consider proposing legislation that will reinstate part or all
of the state's oversight of customer issues.
4. Participate in the Broadband Lifeline program to identify areas for
improvement and track customer adoption.
The Broadband Lifeline order limits state participation in designating Broadband
ETCs but does not remove the states' ability to oversee the success of broadband
providers, identify issues, and raise questions concerning support. 4 In addition, states
with state lifeline support programs can use those programs as a means of continuing
to evaluate the success of Lifeline in increasing broadband adoption.
The current cycle of deregulatory legislation appears to have reached its end. As new
products and services are introduced and consumers continue to move to new technologies
(including cutting the cord altogether), state commissions will continue to play a central role in
protecting consumers and helping to advance the economic benefits brought about by the shift to
new technology. The success or failure of a fully deregulated environment depends on how
producers and consumers adapt to changing technologies and changing demands. State
commissions provide a backstop to ensure that adaptation improves rather than reduces the
ability of consumers to obtain the services they need at prices they can afford, regardless of the
product they choose or where they are located.

4

Federal Communications Commission, In the Matter of Lifeline and Link Up Reform and
Modernization Telecommunications Carriers Eligible for Universal Service Support Connect America
Fund, WC Docket No. 11-42, WC Docket No. 09-197, WC Docket No. 10-90, Third Report and
Order, Further Report and Order, and Order on Reconsideration, March 31, 2016 Released: April 27,
2016, available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-16-38A1.pdf
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The Year in Review 2016:
Moving Past Reduced Regulation
I.

Introduction

As the transition from traditional wireline voice service to IP-enabled and wireless
communications accelerates, state legislators have begun to shift their focus away from simply
reducing regulation on incumbent carriers and toward determining how to ensure the ubiquitous
availability of communications services as regulation is reduced or withdrawn. To that end, for
the first time since 2009, legislative efforts moved from simply limiting/eliminating regulatory
oversight to considering post-deregulatory issues, including the future of carrier of last resort
(COLR) requirements, managing the IP transition, state universal service funding, the
availability and quality of emergency services (including outage reporting and 911 oversight),
broadband deployment, and the functions of state commissions themselves. This paper
addresses those issues and examines the ways in which state commissions may continue to
ensure that telecommunications companies meet the needs of consumers and business across
their states, even as oversight is withdrawn.
By the end of September 2016, 41 states had eliminated or significantly reduced
telecommunications regulation for both traditional wireline carriers (ILECs) and carriers that
provide Internet-enabled services. These limitations have been implemented primarily through
legislation but also by commission action in a few states. 5 This number increased by only one
state, Minnesota, over the 2015 total. 6 The Minnesota legislation provides a glide path for
incumbent carriers to be regulated as competitive carriers. Legislation pending in the District of
Columbia as part of the fiscal 2017 budget bill would have a similar effect, bringing the total
number of "deregulated" states to 42.
Figure 1 shows the states that had either eliminated or significantly reduced
telecommunications oversight as of September 30, 2016. The colors in the map represent the
incumbent local exchange companies that served these states at the AT&T divestiture. The
states that continue to regulate wireline telecommunications services (and in some cases IPenabled service) are shown in white.

5

For example, Pennsylvania and New Jersey reduced regulation on their incumbent carrier through
commission proceedings.

6

State commission retain jurisdiction over wireline telecommunications in AK, AZ, CT, DC, HI, MA,
NY, OR, UT, and WA. The absolute number of state commissions with jurisdiction over IP-enabled
services remains unclear, particularly after the DC Circuit's Net Neutrality decision.
1

Figure 1: The Status of Reduced Regulation by State and Carrier in 2016

As we noted above, the legislative focus in 2016 shifted away from deregulation and
toward revisions to policies such as COLR, emergency service, and broadband. We summarize
these changes briefly below.
Five states – Maine, Minnesota, New Jersey, South Carolina, and Wisconsin – proposed
legislation addressing carrier of last resort (COLR) requirements. Of these, Maine bill HB 466,
Telecommunications Competition, was the most expansive, establishing a path and timeline that
will allow the state's incumbent carrier, FairPoint, to cease offering COLR service on a location
by location basis as competition offers customers additional service options. 7 Moving in the
opposite direction, Minnesota bill HF 160 (Chapter 115) preserved COLR requirements while
providing carriers with the opportunity to increase basic service pricing following a defined
schedule.
Seven states – California, Colorado, Illinois, Nebraska, New Hampshire, New Jersey, and
New York – initiated legislation addressing the state commission's role in overseeing emergency
services, outage reporting, and customer credits for outages exceeding 24 hours. Legislation in
Colorado established a task force to determine the level of oversight the state will have over
emergency services provided by IP-enabled technology in light of legislation in 2014 eliminating

7

FairPoint must meet specific quality of service goals in order to eliminate COLR requirements in areas
beyond those specified in the first tranche.
2

regulation of IP. 8 Nebraska established the state commission as the lead agency in managing
emergency services, charging it with coordinating contributions to 911 and establishing service
quality standards.
Five states – California, Illinois, New Hampshire, New York, and Minnesota – addressed
service quality issues. For the second time in two years, the New York legislature proposed
changes to the regulations regarding service quality, proposing moving oversight from a select
group of customers with only one service option to all customers.
Two states – New Jersey and Maryland – considered labor-union backed bills requiring
the continued availability of wireline service and opposing the use of fixed wireless to replace
copper-based service. Pending legislation in New Jersey would prohibit the state's incumbent
carrier, Verizon, from transitioning service from wireline to fixed wireless unless a customer
specifically requests such a change. 9 Legislation in Maryland would have required Verizon to o
provide wired broadband service (DSL and FiOS) to all consumers across the state.
Seven states – Idaho, Kansas, Louisiana, Oklahoma, South Carolina, and Washington –
reviewed the need for changes to the state universal service program, including ensuring that all
providers contribute to the fund, regardless of the technology they use to provide service. In
addition, pending legislation in New York would create a state fund to ensure the ubiquitous
availability of affordable service.
Broadband was the most common legislative focus during 2016. Sixteen states –
Alabama, Alaska, California, Georgia, Idaho, Massachusetts, Maryland, Minnesota, Missouri,
New Mexico, Tennessee, Utah, Vermont, Virginia, West Virginia, and Wisconsin – proposed
legislation to increase or manage broadband deployment. 10 Of these, four states – Alabama,
Missouri, Tennessee, and Utah – proposed legislation to increase the availability of municipal
broadband with differing results.
Finally, legislatures in California and New York addressed questions related to the
design, responsibilities, and makeup of the state public utility commissions, as well as reviewing
the states' regulatory focus. Among these studies, California bill AB 2903 would have required
the California Research Bureau (a division of the state library system) to review the regulation of
telecommunications across the state in order to "clearly define California's goals for the
regulation of the telecommunications industry." 11

8

Colorado Senate Bill 183, Task Force on 911 Oversight, Outage Reporting, and Reliability, 6/10/16,
available at https://legiscan.com/CO/text/SB183/2016

9

New Jersey continues to respond to issues raised by Verizon's move to eliminate wired service in parts
of New York and New Jersey as a result of Super Storm Sandy.

10

These states account for a total of 18 bills submitted during the 2016 legislative sessions.

11

California Bill, AB 2903, PUC Duties and Responsibilities; available at
https://legiscan.com/CA/text/AB2903/2015 The California Research Bureau is a division of the state
library system.
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We discuss these bills and their effect on telecommunications in Part II of this paper. Appendix
provides a state-by-state review of telecommunications legislation in 2016.
The purpose of this paper is to continue to track and analyze legislation that impacts state
jurisdiction over telecommunications in order to help state commissions and state legislators
understand legislative patterns and make decisions that will continue to ensure that service meets
customer needs. As deregulation slows, state commissions may use the information provided
here to identify areas for regulatory focus. This paper addresses four key issues.
1.
Has deregulation reached its natural end? If so, how can we gauge the effects of these
changes on consumers and companies?
2.
What has been the impact of deregulation on customers and competitors? Is competition
robust enough to ensure service quality, particularly for emergency services?
3.
As the IP transition continues, how should state commissions address the consumer
protections that may be required as more users transition to unregulated, IP-enabled services?
4.
How can the states ensure that broadband services are deployed across their territories?
What incentives are necessary to ensure ubiquitous, affordable broadband service?
This paper is organized as follows:
Part I is this introduction.
Part II addresses key legislative changes proposed or enacted during the in 2016
legislative sessions. These include limits on regulation, changes to COLR policy, USF funding
and support, the oversight of emergency services, and service outages.
Part III reviews legislation regarding broadband deployment and municipal and shared
broadband services. This section addresses legislation directed toward increasing broadband
deployment by providing grants and other support to providers.
Part IV examines the future of telecommunications regulation and competition. This
section provides recommendations for the ways in which state commissions can meet the
challenge of ensuring the public good in an area where they no longer have direct oversight.
Part V provides conclusions and recommendations
As deregulation reaches its end point, state legislators and public utility commissions are left
with the question of whether oversight remains necessary in critical areas like emergency
services, outage reporting, and service quality, and how they may apply this oversight in a
deregulated environment. These questions have become more challenging as customers continue
to migrate from traditional wired service to minimally regulated services such as wireless and
VoIP. By reviewing legislation across the states, we hope to give the states a basis for making
their own decisions about what telecommunications services should remain regulated and how to
exercise that oversight in a minimally regulated world.

4

II.

2016 legislation at a glance

This section provides an overview of the key issues addressed by state legislatures in
2016. These issues include limits on regulation, changes to COLR policy, service quality
reporting and monitoring (including outage reporting and service credits), emergency services,
state universal service funds, broadband deployment, and the structure of the state public service
commission.

A.

Limits on regulation
1.

Minnesota

Minnesota became the 41st state to significantly reduce or eliminate telecommunications
oversight by passing HF 1066, the Competitive Market Regulation Act of 2016, 12 The new law
establishes competitive market criteria that telephone service must meet in a local exchange area
in order to receive approval from the Minnesota Public Utilities Commission for a lighter
regulatory burden. 13
HF 1066 provides two paths to reduced regulation: (1) proof that the carrier has lost at
least half of its access lines to a competitive provider or (2) proof a smaller line loss percentage
and proof of the availability of alternative service on a location by location basis. The bill
defines an alternative service as either a wireless service or a service provided by any other
provider of local voice service who owns a substantial proportion of the last-mile or loop
facilities delivering service to a majority of households in an exchange service area, without
regard to the technology used to deliver the service. 14
A carrier seeking to be regulated under HF 1066 must petition the Commission for designation
as a competitive provider. The petition must provide data showing that the carrier
(1)

serves fewer than 50 percent of the households in an exchange service area, and at
least 60 percent of households in the exchange service area can choose voice
service from at least one additional unaffiliated competitive service provider; or

(2)

serves more than 50 percent of the households in an exchange service area, and:

12

Minnesota HF 1066 (Chapter 115), Competitive Market Regulation, 5/19/16, available at
https://legiscan.com/MN/text/HF1066/2015https://legiscan.com/MN/text/HF1066/2015

13

Minnesota House Research Bill Summary, HF 1066, available at
http://www.house.leg.state.mn.us/scripts/billsum.pl?fname=HF1066&session=89&session_number=0
&year=2015

14

Minnesota HF 1066 (Chapter 115), Competitive Market Regulation, 5/19/16, § 237.025 subd 1(a),
available at https://legiscan.com/MN/text/HF1066/2015https://legiscan.com/MN/text/HF1066/2015
The definition of alternate service includes service provided by a cable company but specifically
excludes service provided by a satellite provider or an over the top VoIP provider.
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(i)

At least 60 percent of households in the exchange service area can choose
voice service from at least one additional unaffiliated competitive service
provider;

(ii)

No significant economic, technological, or other barriers to market entry and
exit exist;

(iii) No single provider has the ability to maintain prices above competitive levels
for a significant period of time or otherwise deter competition; and
(iv) The petitioning local exchange carrier will continue to offer basic local
service, as defined in subdivision 8, consistent with its tariffs in effect at the
time of its petition 15
The first path allows carriers to petition for deregulation based solely on the loss of
customers in their service territory. This test reflects the idea that, by definition, a carrier that
has lost 50% or more of its base is no longer dominant. 16 A carrier that qualifies for designation
under part I of the statute need no longer provide basic local service or act as a carrier of last
resort (COLR).
The second path is more stringent. The petitioning carrier must provide information
concerning the actual number of competitive providers in each exchange area, including
information showing that these providers provide competition sufficient to constrain the
incumbent from "deterring competition." A carrier designated as competitive under the second
test must continue to provide basic local service (albeit at gradually increasing rates.) 17
The Minnesota statute is similar in many respects to earlier legislation across the country
reducing regulation based on the availability of competitive providers. For example, in the
former BellSouth states, where AT&T was the incumbent carrier, deregulation was conditioned
on the presence of competitors, generally at least one wireless and one wireline provider.
Similarly, the Minnesota statute defines competition in terms of the number of "unaffiliated"
competitors 18 from which a customer may choose (in this case only one), but requires "proof"
15

Minnesota bill HF 1066 (Chapter 115), Competitive Market Regulation, 5/19/16, Statute § 237.025
subd. 4,available at
https://legiscan.com/MN/text/HF1066/2015https://legiscan.com/MN/text/HF1066/2015MN

16

This section of the statute tracks legislation passed in AT&T's former Bell South territories (for
example, North and South Carolina, and Georgia), which designate a carrier as "competitive" if other
carriers offer service in the area. In these states, carriers simply report themselves as "competitive."

17

This is an important distinction between the two prongs of the competitive designation. The
requirement to continue offering basic local service in areas where the petitioning carrier continues to
serve more than 50% of households presumes that these customers continue to require a price
"managed" service.

18

Unaffiliated carrier is one not owned or managed by the petitioning carrier. This means that a carrier
petitioning for treatment as competitive may not use its own wireless product to prove that a
competitor is available. CenturyLink, the incumbent carrier in Minnesota does not have a wireless
carrier at this time.
6

that these competitors actually offer comparable service to that offered by the incumbent.
Importantly, the Minnesota statute is more stringent than previous bills in other parts of the
country, since it requires the company seeking reduced regulation to file a petition with the state
commission providing data showing the actual level of competition, and providing for a
contested case.
The statute requires an objection from a party within 45 days of the filing of the petition
and, if no party objects within the time frame, the petition is “deemed approved.” The statute
also requires the Commission to make a final determination “within 180 days of the date all
information required under subdivision 2 was submitted.” 19
As expected, CenturyLink filed a petition to be regulated under Prong 1 of HF 1066
within days of its passage. The petition states that
•
•
•

CenturyLink QC meets the criteria set forth in Minn. Stat. § 237.025, Subd 4(1), in
every Minnesota exchange it serves because CenturyLink QC:
Serves less than 50 percent of the households in the exchange area; and,
At least 60 percent of the households can choose voice service from at least one
unaffiliated competitive service provider. 20

The CenturyLink petition states that the company serves less than 40% of the customers
in its rate centers where it is seeking deregulation and that over 60% of the customers in those
exchanges may choose service from a wireline or wireless provider. 21 According to the petition,
these statistics more than satisfy the terms of Prong 1 of the new law.
The Minnesota Department of Commerce and the Minnesota Attorney General pushed
back on the Century Link application, stating that more granular data is required. The
commission has 180 days from the date the application is deemed "sufficient" to rule on the
CenturyLink petition. 22

19

Attorney General of Minnesota, In the Matter of the Petition of CenturyLink QC to be Regulated
Pursuant to Minn. Stat. § 237.025; Competitive Market Regulation, Docket No. P-421/AM-16-496,
available at
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=showPoup&docum
entId=%7bFD73D0B3-BA61-416F-9E1C-543E36AB7906%7d&documentTitle=20168-124143-01 In
this respect, the law is similar legislation in Colorado, where the commission determines areas with
"effective competition" as the basis for deregulation.

20

Qwest Corporation, DBA CenturyLink, In the Matter of the Petition Of CenturyLink QC to be
Regulated Pursuant to Minn. Stat. § 237.025: Competitive Market Regulation, MN PUC Docket No.
P-421/AM-16-496, 6/30/16

21

Id, Introduction

22

On 9/14/16, the Public Utilities Commission determined that the CenturyLink petition for "competitive
market regulation" was incomplete and said that the company will be required to provide additional
data to support its request before the 180 day clock starts. See Minnesota Public Utility Commission,
Docket Number: P-421/AM-16-496, In the Matter of the Petition of CenturyLink QC to be Regulated
Pursuant to Minn. Stat. § 237.025: Competitive Market, available at
7

2.

The District of Columbia

Legislation pending as part of the District of Columbia budget bill (B21-0659) would
have reduced oversight of the city's incumbent local carrier, Verizon. The bill would limit the
PSC's role in assessing the quality of service provided by the incumbent carrier. In addition,
paper tariffs would no longer be required. 23 B21-0659 provides that
The incumbent local exchange carrier shall be regulated as a competitive
telecommunications provider in the provision of retail telecommunications
services and local exchange services as of January 1, 2017. Any alternative form
of regulation and related orders adopted by the Public Service Commission before
January 1, 2017, shall be null and void. 24
The bill would allow "the local exchange carrier to provide local exchange service
through the use of all available technologies [including VoIP] and terrestrial wireless
technologies." 25 These services are not regulated by the PSC, effectively removing oversight
from the incumbent. As in other states, the bill would not eliminate the requirement that the
ILEC continue to provide wholesale services to competitors or remove the PSC's authority to
arbitrate interconnection agreements.
B21-0659 did not pass during the 2016 legislative session, but is expected to be
reintroduced in 2017. Should the District of Columbia pass legislation like B21-0659, it would
bring the total number of states that have reduced or eliminated telecommunications regulation to
42. Comprehensive public service commission oversight would remain in only three of the nine
states in the Verizon territory, Maryland, Massachusetts, and New York. 26
3.

California

California deregulated telecommunications services provided through alternate
technologies like VoIP in 2011, with a review of the requirements planned for 2020. Under the
2011 legislation 27, the California Public Utility Commission (CPUC) retained authority over
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=viewDocument&do
cumentId={DFB6754E-6330-4172-9279-759DE8481155}&documentTitle=20169-12476001&userType=publicDocket AM-16-496TR, available at
23

District of Columbia, Bill B21-0659, Telecommunications Modernization Act of 2016, available at
https://legiscan.com/DC/text/B21-0659/2015

24

Id § j(1)

25

Id § 34-2002.01(a)

26

Verizon completed the transfer of 10 of the 19 states where it had been the incumbent carrier to Frontier
in 2016, reducing the Verizon footprint to 9 states. Some commenters believe that Verizon may seek
to further reduce this number or withdraw wireline service from states altogether. These rumors
remain unsubstantiated. State commissions in Pennsylvania and New Jersey continue to retain limited
oversight of pricing and service quality in areas with limited competition.
27

California SB 1161, available at http://legiscan.com/CA/text/SB1161/id/665350/California-2011SB1161-Chaptered.html
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traditional wireline communications, including the transition to broadband (i.e., the "Technology
Transition") but not over new service provided by IP-enabled technologies. During the 2016
session, the legislature proposed (but did not pass) AB 2395, to clarify the level of oversight
granted to the commission via previous bills and to provide "date certain" for the completion of
the IP transition.
AB 2395 would have required a company moving its customers to an IP-enabled service
to develop a customer education process to ensure that customers understand the requirements
and options associated with the service. The bill would also have required carriers to explain the
differences in technology between circuit-switched and IP-enabled service, including the need
for customer-provided battery backup to enable the service to continue to function during a
power outage, as well as the reduction in commission oversight due to the change to an IPenabled service.
Importantly,
•

•

•

The bill would prohibit a telephone corporation from withdrawing any voice
grade single-line circuit-switched legacy telephone services without first
giving prior notice, as specified, to any customer that would be affected by the
planned discontinuance. The bill would require the telephone corporation,
upon giving the required notice to customers, to give notice to the commission
certifying (1) that the telephone corporation has completed the education and
outreach program, and (2) that an alternative voice service is available for the
affected customers in the affected area. 28
The bill would have ensured the availability of a substitutable service by
requiring the commission to confirm that the replacement service is, indeed,
equivalent to the service being withdrawn. It would have further allowed
customers to request Commission review of the replacement product. Should
the Commission find that the replacement service did not, in fact, provide an
adequate substitute for service to be withdrawn, it could initiate a proceeding
to evaluate the new service and "order the withdrawing telephone corporation
to provide voice service to the customer for a period no longer than 12 months
after withdrawal." 29
Finally, the bill would have authorized telephone corporations in the state to
begin withdrawing traditional switched wireline service, January 1, 2020. The
bill would also have extended the ban on Commission oversight of IP-enabled
services beyond the original 2020 date for the sunset of this requirement.

The CPUC and consumer groups argued vociferously against the bill, pointing out that it would
undermine the CPUC's constitutional authority and would eliminate the requirement that carriers
provide COLR service. The bill failed but may reappear in the 2017 legislative session.
28

California AB 2395, Replacement of Public Switched Telephone Network, Legislative Digest, available
at http://www.leginfo.ca.gov/pub/15-16/bill/asm/ab_23512400/ab_2395_bill_20160516_amended_asm_v96.pdf

29

Op cit. AB 2395 Legislative Digest
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B.

Basic local service and Carrier of Last Resort (COLR) obligations

The 2016 legislative sessions saw a continued focus on the need for COLR service,
particularly as residential and small business customers increasingly opt for non-traditional
services, such as wireless (both fixed and mobile) and VoIP, over traditional wireline "plain old
telephone service" (POTs). To that end, legislatures in four states, Maine, New Jersey, South
Carolina, and Wisconsin, reviewed their COLR policies, addressing questions such as the need
for COLR, whether and under what conditions wireline service must be preserved, and the type
of technologies that carriers may use to provide COLR service. We discuss these bills below. 30
1.

Maine charts a path to discontinuing COLR

With the passage of H.P. 305 (Chapter 462), An Act to Increase Competition and Ensure
a Robust Information and Telecommunications Market, Maine became the first state to provide a
process for eliminating COLR requirements. 31 H.P. 305 allows the state's incumbent carrier,
FairPoint, to withdraw COLR service in specified local exchanges across the state. The bill
provides a schedule of locations where FairPoint will no longer be obligated to offer "provider of
last resort service" beginning in May, 2016 (30 days after the Act was signed into law), and
continuing every 6 months thereafter. 32
The bill allows the FairPoint to replace price-controlled COLR service with a "market
rate" offer after one year.
For one year from the date a price cap ILEC is relieved of the obligation to provide
provider of last resort service in a municipality in accordance with this subsection, the price cap
ILEC shall continue to offer to each provider of last resort service customer in that municipality
to whom it was providing the service on the date the obligation ceased a telephone service with
the same rates, terms and conditions as it provides to provider of last resort service customers to
whom it is obligated to provide provider of last resort service. 33
FairPoint must hold a public meeting in each jurisdiction where it will discontinue COLR
service in order to inform customers of the changes it is proposing, including changes to pricing.

30

For a more detailed review of COLR policies in the states, see Lichtenberg, Sherry, Ph.D. Carrier of
Last Resort: Necessity or Anachronism? NRRI Report No. 16–06, July 2016, available at nrri.org.
Minnesota's deregulation bill preserves COLR requirements in areas without sufficient competition.

31

Maine House Bill 305, An Act to Increase Competition and Ensure a Robust Information and
Telecommunications Market, available at https://legiscan.com/ME/bill/LD466/2015. The
discontinuance process almost immediately after the bill passed.

32

FairPoint has begun the process of discontinuing COLR service in the first tranche of states. It must
meet specific quality of service goals to move to the next set of exchange areas.

33

Id. Sec. 3 35-A MRSA §7221, sub-§§4(C)
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FairPoint may begin to withdraw COLR service in the state's largest cities (Portland,
Bangor, South Portland, Aubern, Biddeford, and Sanford), with additional exchange areas added
every six months thereafter. In total, FairPoint may withdraw COLR service in 22 cities by
2018. FairPoint may request the addition of more locations but must prove that that alternate
wireline and wireless suppliers are available in those areas.
The Maine bill requires the PUC to determine that alternate service is available in the
areas where FairPoint seems to withdraw COLR service. The commission may approve the
withdrawal of COLR service if it finds that
(a)

In addition to the price cap ILEC, there is at least one wireline-facilities based voice
network service provider that offers service to at least 95% of the households in the
municipality; 34 and,

(b)

One or more mobile telecommunications services providers offer, on a combined
basis, mobile telecommunications services to at least 97% of the households in the
municipality. 35

These rules are similar to those implemented in Colorado and Kentucky, limiting the requirement
for COLR to areas without "effective competition." 36
FairPoint and the Maine commission held the first the "informational meetings"
concerning the rescission of COLR service in August, 2016. Attendees at the meetings were
primarily concerned with the potential requirement that they move to wireless rather than
wireline service. Because FairPoint must continue to offer service that mirrors COLR service for
a year from the date of the decision to withdraw COLR service (in this case 8/29/16), the full
impact of this change will not be felt immediately. 37
To ensure that the legislature understands the customer impacts of the withdrawal of
COLR requirements, the Act requires the Commission to report on the impact of the reduction in
COLR requirements in January, 2018 and again in January, 2020. The report must include:
The effect of the removal on [the] former provider of last resort service customers, the
price cap ILEC's workforce, the maintenance and status of the copper line network, public safety
and the cost, features and availability of telephone service, including service to the hearing
impaired, and broadband service. 38
The report may also include recommendations for additional legislation, including
recommendations for amending or repealing the Act.
34

Cable providers are included in the category of wireline service providers; thus, this requirement could
be met in areas where a cable company provides service to the majority of homes.

35

Id. at Sec. 5.A.1-2

36

Kentucky requires the ILEC to continue to offer COLR service in the least populated areas of the state.

37

Kania, Rich, Maine Public Utility Commission, email to Sherry Lichtenberg, 9/6/16

38

Id. at Section 7
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2.

South Carolina updates COLR rules

South Carolina Act 181, the Telecommunications Equity in Funding Act, became law in
May, 2016. 39 The Act addressees expanding the USF contribution base to include VoIP and
pre-paid wireless carriers, as well as changes to basic local service requirements for carriers that
have "elected" deregulation. The Act also addresses commission oversight of basic local service
in areas where the incumbent carrier chooses to withdraw COLR service.
Similar to bills passed in other states, South Carolina Act 181 addresses the need to "level
the playing field" for traditional carriers, first, by bringing some aspects of non-traditional
service under commission jurisdiction (in this case TRS fees) and, second, by removing what the
wireline carriers consider to be "onerous" service requirements. Act 181 requires VoIP carriers
and pre-paid wireless carriers to collect the state's dual party relay (TRS) service charge from
their customers and remit it to the state fund. Providers may retain two percent of the monies
collected.
Act 181 also amends the definition of "voice service" to allow carriers to provide basic
local service using any technology (including fixed wireless). Voice service means retail service
provided through any technology or service arrangement that includes the applicable
functionalities described in 47 C.F.R. sec. 54.101(a). 40
Act 181 precludes the commission from oversight of basic local service for those carriers
that elected deregulation prior to 2016, except where the carrier petitions to withdraw service
altogether. For any LEC that elected to operate under section 58-9-576(C) prior to January 1,
2016, the commission must not:
(i)

impose any requirements related to the terms, conditions, rates, or availability of
any of the LEC's stand alone basic residential lines that were in service on the
pre-election date; or

(b)(ii)

Otherwise regulate any of the LEC's stand alone basic residential lines that were
in service on the pre-election date. 41

Carriers may raise the price of basic local service, provide service using any technology, or cease
offering a single line basic local service product altogether. 42
The LEC may choose to cease offing and disconnect basic local service 90 days after
giving notice to the customer. Customers that are notified of disconnection may seek help from
the South Carolina commission in finding an alternate carrier. The commission may review the
39

South Carolina Act 181, Telecommunications Equity in Funding Act, 5/25/16, available at
https://legiscan.com/SC/text/S0277/2015

40

Act 181, Section 6 (c)(i)

41

Id. Section 6(c)(i)(1)

42

Carriers may not cease providing service altogether without filing a Section 214 application with the
FCC and seeking state commission approval of the change.
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complaint and seek a way to resolve the customer's issue, including by requiring the carrier to
provide service either using its own service or through the services of an affiliate.
If the commission determines a reasonable request for service has been made and that no
voice service is available to the customer, the commission may:
(1)

Make a determination that the LEC is best able to provide voice service to the
customer's residence and it may order the LEC to provide the voice service to the
customer's residence. If ordered by the commission to provide voice service, the
LEC shall do so directly or through an affiliate; or

(2)

Conduct a competitive procurement process to identify a willing provider of voice
service to provide voice service to the customer's residence. The willing provider of
voice service selected shall provide the voice service directly or through an affiliate.
(Emphasis added) 43

The commission's role in ensuring that customers continue to have basic service ceases in
2020. 44 To date, no carrier has withdrawn COLR service under the terms of the bill.
3.

New Jersey addresses wireline replacement

The question of replacing wireline service with fixed wireless service in New Jersey (and,
to a lesser extent, other states in the Verizon footprint) continues to be a concern for labor
unions, legislators, customers, and consumer advocates. Beginning in 2013, the New Jersey
legislature has proposed bills limiting the replacement of copper wireline infrastructure with
fixed wireless service or another "emerging" technology. 45 Assembly bill 2333 follows this
pattern,
Assembly Bill 2333 (and Senate Bill S2694) would require the state's incumbent carrier
(Verizon) to continue to provide copper-based, wireline service throughout the state for one year
after the bill passes unless the New Jersey Board of Public Utilities (BPU) orders the company to
provide other service during a "declared emergency." 46 Most importantly, the bill would require
that the company continue to provide wired service to state public safety agencies (PSAPs)
unless:
a.

the public safety agency, after receiving appropriate notice and information,
consents in writing to the replacement on forms prepared by the Board of Public
Utilities; or

43

Act 181, Section 6 (2)(c)(1)

44

Interestingly, the 2020 date is also the date on which AT&T has proposed the IP transition be
completed and carriers released to offer service using any technology.

45

The New Jersey legislature considered the same bill under the title A2459 during the 2014 session.

46

New Jersey Assembly Bill 2333/S2694, Moratorium on Copper Replacement, available at
http://www.njleg.state.nj.us/2016/Bills/A2500/2333_I1.PDF
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b.

the public safety agency requests, without solicitation, that a local exchange
telecommunications company replace copper-based landline telephone service with
wireless telephone service, provided that the public safety agency may return to
copper-based landline telephone service, or other comparable service as determined
by the Board of Public Utilities, with no penalty or termination fee imposed by the
local exchange telecommunications company. 47

If passed, AB 2333 would respond to concerns regarding what some commenters
consider to be a less robust service offered by Verizon after Super Storm Sandy. The bill would
not prohibit the ILEC from replacing wired service with fixed wireless or another technology
upon "customer request," but would require the company to explain the limitations of the new
service in detail and allow customers to return to copper-based wired service with no penalty if
they find the new service unsatisfactory. 48 AB 2333 remains pending.

C.

Universal Service Fund changes

Seven states proposed changes to their state universal service funds during 2016. These
bills addressed increasing the size of the fund by broadening the types of carriers that can be
assessed, as well as increasing 911 funding and ensuring that funds are dedicated to emergency
services. In addition, one state, Washington, addressed how to handle fund surpluses, while a
second, New York, proposed legislation to create a fund, directed primarily at increasing
broadband access. We discuss these changes briefly below.

D.

Contribution

As customers increasingly move to VoIP and wireless service, universal service fund
contributions from wireline revenues have decreased at both the state and federal level.
During 2016, Louisiana and South Carolina enacted bills addressing contributions to state
funds, including state USF and 911contributions. Louisiana Act 590 requires pre-paid wireless
consumers to contribute to state 911 funds. Charges will be assessed at the Point of Sale and
may be used only for 911. 49 South Carolina Act 181, State Equity in Telecom Funding, requires
all providers, including wireless, VoIP and prepaid wireless carriers, to contribute to the state's
Dual Party Relay (TRS) fund. 50

47

AB 2333, §3

48

Verizon disputes the idea that some consumers are being "forced" to move to fixed wireless service and
notes that they offer the service only upon customer request and after full disclosure of the limitations
of the fixed wireless product.

49

Louisiana Act 590 (HB 678), Prepaid 911 Charges, available at
http://www.legis.la.gov/legis/ViewDocument.aspx?d=1013087

50

South Carolina Act 181, Telecommunications Equity in Funding Act, 5/25/16, available at
https://legiscan.com/SC/text/S0277/2015
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Oklahoma also addressed USF contribution. Oklahoma House Bill 2616, State USF,
adds VoIP and wireless providers to the companies required to contribute to the state USF and
Lifeline funds. The bill also redefines "access lines" used to determine USC contribution to
include lines provided using any technology. HB 2616 was enacted in April 2016. 51

E.

Distribution

To whom USF funds are distributed remains a key question for state legislatures and
commissions.
The Idaho legislature proposed a bill to include broadband and VoIP providers in the
types of carriers that may be designated as eligible telecommunications carriers (ETCs) in order
to receive Lifeline and high cost funding. Idaho House Bill 408 would have revised the
definition of basic local service to include both voice and data, making additional carriers
eligible for support and providing state residents with additional supported services. The bill
would have substituted the term "communications carrier" for telecommunications service in the
Idaho code, broadening the types of service supported by the state USF fund. “Communications
service” means the provision of cable service, video service, telecommunication service,
broadband, or high-speed internet access service to the public, or any sector of the public, for a
fee, regardless of the technology used to deliver the service. 52 Had HB 408 passed, it would
have added broadband and high-speed internet access service to the list of basic services defined
in the Idaho Code.
In Rhode Island l, SB 2794, addressed 911 funding, requiring that funds collected for 911
services be used only to fund 911 and not for any other purpose. SB 2794 did not pass. 53
Finally, the State of Washington passed legislation allowing unspent USF funds up to
$5M to be carried over to the next year. 54

F.

High Cost Support in New York

As in 2015, 2016 saw the New York legislature propose a series of bills related to
telecommunications, many of which were bound over from previous legislative sessions. These
bills include proposals to redefine quality of service standards, require outage reporting, address
the potential for incumbent carriers to sell their New York properties, create a high cost fund,
and redesign the makeup of the Public Service Commission itself. Of these, A01946, An Act to

51

Oklahoma House Bill 2616, available at https://legiscan.com/OK/text/HB2616/id/1399158/Oklahoma2016-HB2616-Enrolled.pdf

52

Idaho House Bill 408, available at https://legislature.idaho.gov/legislation/2016/H0408.pdf

53

Rhode Island SB 2794, Restrict the use of 911 funds, available at
https://legiscan.com/RI/text/S2794/2016

54

Washington Statutes, Chapter 145, Laws of 2016, Universal Communications Services Program –
Expenditure Limit – Carry Over, available at https://legiscan.com/WA/text/SB5670/2015
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Amend the Public Service Law, services (first proposed in 2011), is the most far reaching in
relation to telecommunications.
A01946 recommends the creation of a universal service high cost fund, proposes a
contribution methodology for that fund that includes all carriers that use "telephone numbers,"
addresses the potential for a telecommunications company to leave New York, and adds a formal
carrier of last resort (COLR) requirement to state statutes. 55 The bill redefines the term
"essential service" to include wired, wireless, and digital networks (including VoIP networks).
The term "essential services" means the provision by telecommunications providers
utilizing telephone numbers of voice grade access to and across analog, digital, or wireless
networks, as pertains to the carrier, with the ability to place and receive calls; touch-tone
service; single-party service; access to emergency services, including 911 and E911 (which
identifies a caller's location); access to operator services; access to inter-exchange services;
access to directory assistance; access to "lifeline" services, or other services equivalent in price
and quality for qualifying low-income consumers; and access to all of such other services as
may be mandated by federal, state, and local law. 56
Most importantly, the bill would require the commission to review the impact on
universal service within 30 days learning of any company selling its New York assets,
transferring those assets to another company, or "contemplating" any other change in ownership.
The review would result in a "universal service impact analysis" [that] shall be issued before the
commission may vote upon the approval of such occurrence." 57
To ensure that service remains universally available to all state residents, even after an
incumbent provider departs, the bill creates a universal service fund to support service in high
cost areas.
The purpose of the high cost support mechanism is to provide financial assistance to
telecommunications services providers utilizing telephone numbers to help make basic local
analog, digital, and wireless services universally available, at just and reasonable rates and
allow such providers to be fully reimbursed for the difference between the reasonable costs
incurred in making basic service available to their customers within a rural, high cost geographic
support area and the price charged for such service, after taking into account any amounts
received by such providers under price support mechanisms established by the federal
government and by this state. 58

55

New York State Assembly Bill, A01946, An act to amend the public service law, in relation to
universal telecommunications services, available at
http://assembly.state.ny.us/leg/?default_fld=&bn=A01946&term=2015&Summary=Y&Actions=Y&T
ext=Y&Votes=Y

56

Id. 22-52

57

Id. 42-44 There have been continued rumors suggesting Verizon may be considering a sale of some of
its New York state exchanges.

58

A01946, § 92-h
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The fund would be governed by the rules established by the Commission. Carriers that
agree to serve as COLRs would be able to draw from the fund in an amount that would cover the
difference between CAF support and actual costs.
A01946 remains pending. The New York legislature remains in session year round.

G.

Emergency Services and Outage Reporting

As mass market users transition to VoIP, wireless, and other non-traditional products, the
states' ability to ensure service quality, monitor/evaluate service outages, and ensure continued
access to 911across multiple networks has become increasingly critical. Simultaneously,
however, legislation in a growing number of states limiting state oversight of IP-enabled services
(including VoIP) has raised questions concerning how and who should ensure that critical
services are properly maintained and managed.
Will the IP transition place oversight of services like 911 solely in the hands of the FCC? If so,
what will be the states' involvement in ensuring universal access to essential services? We
discuss state legislation addressing these questions in the following paragraphs.

H.

911
1.

Colorado

Colorado passed HB 1329, An Act Concerning the Exemption of Certain InternetProtocol-Enabled Services from Oversight by the Public Utilities Commission, in 2013. 59 The
bill exempted VoIP and IP-enabled services from PUC oversight, but retained commission
oversight of emergency services, regardless of the technology used to provide connectivity.
Nothing in this part 4 [of this Act] shall be construed to affect, modify, limit, or expand
the Commission's authority to regulate basic emergency service. 60
The Governor acknowledged the importance of continued oversight of emergency
services in his message to the Legislature enacting the package of deregulation bills in 2014,
With regard to public safety, we were clear from the outset that any reform effort
must maintain reliable and common sense oversight of our basic emergency
services . . . and provide the public safety community the certainty to operate the a
9-1-1 network regardless of technology . . . The bill clarifies that the Public

59

Colorado Act 1329, available at https://legiscan.com/CO/text/HB1329/id/1019239/Colorado-2014HB1329-Enrolled.pdf . The Act continues Commission oversight of wholesale services as provided
under Sections 251 and 252 of TA96, interexchange carrier registration for intralata toll service, and
the adjudication of complaints regarding cramming and slamming.

60

Id. Section 3, Part 4
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Utilities Commission (PUC) will maintain its current authority to regulate basic
emergency services, regardless of technology. 61
The Colorado PUC opened Proceeding 15R-0318T in May 2015 to implement the
provisions of HB 1329. 62 Emergency services provided using IP technology follow a model that
differs from that of traditional TDM services (e.g., direct links to the Public Safety Answering
points); for example, by routing calls to central aggregation points outside of the state, using
intermediate providers, etc.. For this reason, the draft rules proposed to clarify which types of
providers will be subject to Commission oversight of emergency services, including "transport,
aggregation, or routing providers (TARPs), providers of originating number identification
services ( ALI/ANI), and any other providers of basic emergency services. 63
The proposed rules would have redefined basic emergency services to include the
services and conduct vital to the interests of connectivity, outage reporting, statewide average
pricing, and database accuracy, regardless of technology used:
a.

interconnection for 9-1-1 calls between a TARP and an originating service provider
or a provider of intermediary aggregation services;

b.

delivery of 9-1-1 calls from an originating service provider or a provider of
intermediary aggregation services to a TARP;

c.

delivery of 9-1-1 calls by a TARP to a PSAP including, but not limited to,
switching, routing, aggregation, transport, protocol conversion, database inquiries,
and interconnection to the PSAP;

d.

ALI and ANI services; and

e.

provisioning by originating service providers or a provider of intermediary
aggregation services to TARPs, ALI providers and providers of ANI of information
required to deliver 9-1-1 calls to a PSAP, including but not limited to, telephone
numbers, including non-published and non-listed numbers. 64

The proposed rules also addressed outage reporting, the potential for competitive emergency
service providers to enter the market, and the effect of the transition to an all IP network on
emergency services.
61

Hickenlooper, John, Letter to Colorado General Assembly, 5/9/14, available at
http://www.dora.state.co.us/pls/efi/efi.show_document?p_dms_document_id=521603&p_session_id=

62

In The Matter of the Proposed Rules Regarding Basic Emergency Service, 4 Code of Colorado
Regulations 723-2, available at
http://www.dora.state.co.us/pls/efi/EFI_Search_UI.Show_Decision?p_dec=21623&p_session_id

63

Id.

64

Notice of Proposed Rulemaking, Proceeding No. 15r-0318T, In The Matter of the Proposed Rules
Regarding Basic Emergency Service, 4 Code of Colorado Regulations 723-2. 5/13/15, available at
http://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=15R-0318T
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The Colorado PUC's proposal to continue and, potentially, expand oversight of
emergency services, including "Next generation" E911 services (NG911), met with resistance
from both providers and some public safety officials. These commenters recommended a
collaborative process to determine the type and extent of the rules required.
CenturyLink urges the Commission to decline to adopt the rules proposed in this
proceeding at this time, and instead establish a series of workshops, comment cycles, and
hearings to develop more incremental changes to the existing rules that (a) establish the
Commission’s authority over basic emergency service consistent with the language of C.R.S.
§29-11-101 et seq., regardless of the technology used, (b) adopt outage reporting requirements
that mirror FCC outage reporting requirements, and (c) provide a reasonable approach and
funding mechanism to support building diversity in basic emergency service networks. 65
The state legislature sought to clarify the issue and resolve the dispute by passing SB 183,
preempting the Commission proceeding and creating a task to define the entities responsible for
the oversight of emergency services in an IP environment. The Task Force would clarify the
General Assembly's intent to maintain the Public Utilities Commission's
Authority over Basic Emergency Services while prohibiting the regulation of
Internet-Protocol-Enabled services by defining the term "Basic Emergency
Service" in a manner that is consistent with such intent. 66
The Task Force will study how other states address emergency services issues, including
outage reporting and ensuring system reliability. In addition, it will determine whether the
PUC's existing rules provide "sufficient protection for the 911 needs of Colorado," or whether
new or revised rules are needed. The task force will also evaluate whether existing emergency
services funding is sufficient to cover current 911 protections as well as to support the transition
to NG911. 67 The Task Force will report on its findings no later than January 31, 2017.
The PUC has dismissed the emergency services rulemaking until the legislative task force
makes its findings. 68

65

CenturyLink, Initial Comments, In the Matter of the Proposed Rules Regarding Basic Emergency
Service, 4 Code of Colorado Regulations 723-2, Proceeding No. 15R-0318T, available at
http://www.dora.state.co.us/pls/efi/EFI.Show_Filing?p_fil=G_447341&p_session_id=

66

Colorado Senate Bill 183, Task Force on 911 Oversight, Outage Reporting, and Reliability, 6/10/16,
available at https://legiscan.com/CO/text/SB183/2016 The first meeting of the Task Force was
September 14, 2016. Minutes have not yet been released.
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Id. 29-11-302

68

In The Matter of the Proposed Rules Regarding Basic Emergency Service, 4 Code of Colorado
Regulations 723-2, Proceeding No. 15R-0318T, July 28, 2016, Decision Setting Aside Decision No.
R16-0201, Terminating Proceeding, and Denying Exceptions as Moot, July 28, 2016, available at
https://www.dora.state.co.us/pls/efi/efi_p2_v2_demo.show_document?p_dms_document_id=521744&
p_session_id=
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2.

Nebraska

The Nebraska legislature took a different path than Colorado in reviewing emergency
service and oversight, directly assigning oversight of the 911 system, including public safety
answering points (PSAPs), 911 transport, and any ancillary services (including customer
premises equipment) to the Nebraska PUC. LB 938, the 911 Service Act, establishes the
Nebraska commission as
The statewide implementation and coordinating authority to plan, implement, coordinate,
manage, maintain, and provide funding assistance for a 911 service system consistent and
compatible with national public safety standards advanced by recognized standards and
development organizations. 69
The legislation defines 911 service to include voice calls, video calls, text messages and
data-only calls. It charges the commission with managing the implementation of 911 service,
E911 service, and any future emergency services (i.e., NG911) in order "to ensure that
coordinated 911 service is provided to all residents of the state at a consistent level of service in a
cost-effective manner." 70 To that end, the Commission will be responsible for defining and
evaluating technical standards for the provision of emergency services and for training PSAP
personnel. To do this, the Commission will consult with all stakeholders, including originating
service providers, to create rules and processes for maintaining and overseeing emergency
services regardless of technology.
LB 938 gives the commission authority over the implementation of 911 services,
regardless of how they are provided, but does not expand the Commission’s authority over IPenabled services beyond this change.
The express authority granted to the commission to implement the 911 Service System
Act shall not be deemed to supersede or otherwise modify section 86-124 or to provide the
commission with any additional authority not provided by law existing on the effective date of
this act, including, but not limited to, regulatory authority over originating service providers. 71
3.

New Hampshire

New Hampshire also addressed the oversight of emergency services during the 2016
legislative session, although the legislation did not pass SB 260, Regulation of Local Service
Providers, would have allowed the Commission to re-regulate carriers that have chosen to be
69

Nebraska LB 938, 911 Service System Act, 4/18/16, available at
http://nebraskalegislature.gov/FloorDocs/Current/PDF/Slip/LB938.pdf

70

Op. cit. LB 938, Section 19

71

LB 938, Section 29. Unlike Colorado, VoIP services are not specifically deregulated in Nebraska.
Some VoIP seek state certification in order to gain access to numbering resources, negotiate
interconnection agreements, etc. The Commission also requires VoIP providers to remit to the
Universal Service Fund. Finally, the Commission takes consumer-complaints about VoIP and IP
services.
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exempt from Commission oversight where necessary to ensure the adequacy of emergency
services.
Incumbent local exchange carriers that are excepted local exchange carriers shall provide
services and facilities to police, fire, emergency medical services, enhanced 911, and any other
communication system necessary for the protection of public health and safety, [which] are
reasonably safe and adequate. The commission may conduct investigations of, pursue
enforcement actions against, and order the payment of reparations and the performance of other
remedial measures by, any incumbent local exchange carrier that is an excepted local exchange
carrier with respect to the incumbent local exchange carriers failure to comply with its
obligations . . . 72
Although SB 260 failed on a voice vote, as "inexpedient to legislate," the bill may
suggest that states are beginning to become concerned about the impact of reduced regulation on
emergency services.

I.

Outage Reporting

Multistate service outages experienced by both traditional and non-traditional providers
during 2016 raised concerns about service quality and availability from state commissions,
emergency providers, and others. Although much of the evidence for the cause of these outages
has been anecdotal, the need to track outages and propose corrections resulted in bills directing
providers to notify state PUCs directly of outages (rather than solely through the FCC's Network
Outage Reporting (NORS) tool) and penalizing carriers for outages by granting consumers
service credits. 73
Although a number of states continue to require carriers to report and repair outages for
their traditional wireline services within a specified time period, the applicability of this
requirement to IP-enabled service (VoIP) providers has been questioned. We discuss bills in
California, New Jersey, and New York regarding outage notification below.
1.

California

California bill SB 1250 (pending) would require rural providers that do not offer
enhanced 911 services to provide email notification of outages to the state Office of Emergency
Services within 60 minutes of discovering the outage. The Office of Emergency Services would
72

New Hampshire Senate Bill 260, Regulation of Local Service Providers, available at
https://legiscan.com/NH/text/SB260/2016 . The 2016 legislation was proposed in response to quality
of service failures by the state's largest incumbent provider, FairPoint.

73

The FCC requires communications providers, including wireline, wireless, paging, cable, satellite VoIP
and Signaling System 7 service providers to electronically report information about significant
disruptions or outages to their communications systems that meet specified thresholds set forth in Part
4 of the FCC's rules (47 C.F.R. Part 4). Communications providers must also report information
regarding communications disruptions affecting Enhanced 9-1-1 facilities and airports . . . The outage
data is presumed to be confidential. The states have requested that the FCC to provide data from the
Network Outage Reporting System (NORS), but this issue remains unresolved.
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then notify the county emergency service office and the county sheriff of the outage. The bill
would also require the carrier to provide the Office of Emergency Services with an estimate of
the length of the service disruption and a contact name and number for addressing issues. As
with NORS reporting, the information provided by the carrier would remain confidential. 74
2.

New Jersey

New Jersey Bill A211 Outage Credits would require all carriers to provide prorated bill
credits for outages lasting longer than 24 hours. Assembly Bill 211 would extend outage
reporting and credit requirements to VoIP providers. Currently, these credits are required from
wireline providers only.
The Board of Public Utilities shall require a company that provides a VoIP service or IPenabled service, on a prorated basis, to adjust a customer’s bill, or provide a refund to a
customer, who has experienced a service interruption for a period of more than 24 hours. The
company shall not require the customer to take any action in order to receive a bill adjustment or
refund under this section. 75
Assembly Bill 211 remains pending in committee.
3.

New York

New York revised its rules in 2010 to limit service quality and outage reporting and
penalties to specific classes of wireline customers that had no alternative to basic wireline
service. Increasing levels of complaints and the transition of customers from traditional TDM
service to cable and IP-enabled services have resulted in legislative efforts to redefine and
reestablish the service quality standards changed in 2010 and to extend these standards to new
categories of service providers, including "cable corporations and combination telephone and
cable corporations." Senate Bill 5619, An Act to Amend the Public Service Law in Relation to
Service Quality Standards, Credits, Reports, and Penalties, proposes to update current service
quality standards to include wireline, cable-based, and IP-based voice carriers, as well as to
extend these requirements beyond the current limited set of core subscribers. 76
First introduced in 2015, SB 5619 (and its Assembly companion AB 8123) would direct
the NY Public Service Commission to impose service quality standards, minimum performance
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California SB 1250, Notification of Rural Outages, available at
https://legiscan.com/CA/text/SB1250/2015
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New Jersey Assembly Bill 211, Outage Credits, available at
http://www.njleg.state.nj.us/2016/Bills/A0500/211_I1.PDF The New Jersey Board of Public Utilities
(BPU) does not otherwise regulate VoIP providers.
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The current NY rules address service quality only for a segment of users, those who have no other
choice for voice services and those with disabilities or other specific issues. See Lichtenberg, Sherry,
Ph.D., Evaluating Telecommunications Service Quality: Can Consumers Really "Vote With Their
Feet", NRRI Report 11-06, 2/10/2011, available at www.nrri.org.
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levels, credits, and reporting requirements on cable corporations, combination telephone and
cable corporations, and VoIP providers.
The commission shall establish quality of service standards, minimum performance
levels, customer-specific credits, and reporting requirements that shall apply to each telephone
corporation, cable corporation, combination telephone and cable corporation or voice over
internet protocol service provider. . . Service standards shall include, but not be limited to: (a)
measures relating to repairs for service outages within forty-eight hours . . . (b) a requirement
that new installation orders be completed within five days . . . (c) a requirement that each
corporation or service provider develop procedures to prioritize service to customers who are
Lifeline customers, who are special needs customers, and for customers who utilize a medical
alert system . . . 77
Most importantly, the bill would instruct the Commission to re-establish the "service
quality monitoring and measurement [standards] in force on January 1, 2010," including
penalties for failure to meet these standards. 78 The service quality standards would include
minimum performance levels for service installation, service quality requirements, outage
reporting, and time frames for repairing outages. Customers would receive automatic credits for
a company's failure to meet these requirements.
SB 5619 is still pending. The New York Legislature is in session for the full year, so
passage is still possible.
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Op. cit.§232
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Id. §232(4)
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III.

Broadband

2016 saw a shift in legislative focus away from deregulation and toward broadband
issues, including deployment, municipal programs, availability studies, and funding. Nineteen
states proposed legislation addressing ways to increase broadband availability and adoption in
2016. Of these bills, 5 passed, 13 failed, and one (in Massachusetts) remains pending. The
number of bills focusing on broadband suggests that broadband deployment and adoption are
important considerations for state governments. At the same time, the high failure rate for these
bills points to the need for more work on the part of state commissions to explain the importance
of connectivity and to develop implementation plans. This may change as carriers begin to
expand their networks with Connect American Fund (CAF) monies.
Table 1 summarizes the broadband bills proposed during 2016. These bills are discussed
in detail below.
Table 1: 2016 Broadband Legislation
State Deployment

Municipal
Broadband

Broadband Studies

AK

HB 346 - BB
penetration task
force - Failed

AL

SB 56 - Remove
restrictions on
municipal BB Failed

CA

SB 745 Prioritize
BB funding for
unserved public
housing units

GA

Res 876 - Study
rural BB
deployment;
recommend
legislation - Enacted
HR 058 - Study the
status of BB in the
state. Failed
S2275, Next Gen
BB study - pending
HB 613 includes a
yearly report to the
legislature on BB
deployment

ID

MA
MD

Broadband
Funding
HB 346 - Create a
broadband fund Failed

HB 613 - Wired BB
Act - ILEC must
provide BB
throughout the state.
Failed

24

SB 1333 (Ch 183)
school BB fund.
Enacted

State Deployment

Municipal
Broadband

Broadband Studies

MN

MO

SB 946 - Allow
municipal BB where
no competition Failed

NM

TN

HB 128, BB
infrastructure tax
deduction. Failed
HR 482 - Support
Rural Deployment Failed

UT

HB 1839 - Allow
municipal BB
networks to expand
- Failed
SB 114 Municipalities may
vote on municipal
BB - Enacted

VT

VA

WV

SB 2200, Annual
BB deployment
report. Failed

HO 710, School BB
Connectivity fund.
Failed. H726 - BB
USF surcharge.
Failed
CH 655 - Permit BB
installation in state
highway conduit Enacted
SB 315 - Create a
state middle mile
network - Failed

WI

A.

Broadband
Funding
SB 3582, $30M for
rural expansion.
Failed.
HB 2741, Rural BB
fund. Failed.

Act 278, Broadband
Grants,
https://legiscan.com/
WI/text/AB820/id/1
377033

Broadband deployment

Bills to increase the deployment of broadband service in unserved and underserved areas
were proposed in Maryland, Tennessee, Virginia, and West Virginia. Of these, only one,
Virginia Chapter 655, was enacted.
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1.

Maryland

The Maryland legislature considered HB 613, a bill requiring companies that "provide
intrastate local or long distance exchange service" to make wired broadband available throughout
the state, so that,
In the twenty–first century, all homes and businesses in the State require wired
broadband service to connect to the global community . . . It is the responsibility
of the State to ensure that every home and business in the State has access to at
least one wired broadband option. 79
The bill specified that wired broadband service includes "DSL, cable modem, and fiber
optic service," but does not include service provided via satellite or wireless. Carriers offering
service as a result of the bill would be entitled to disbursements from the state's Rural Broadband
Assistance Fund. If enacted, the bill would have required the Maryland PSC to coordinate with
the FCC on broadband expansion efforts and to file a yearly report with the General Assembly
on "the progress made in promoting universal wired broadband access in the State." 80
In its review of the bill, the PSC raised concerns regarding the requirement that it work
with the FCC to incent broadband deployment, because it has no jurisdiction over broadband and
"lacks expertise" in the area. 81 The PSC suggested that it would need changes to public utility
law to meet the requirements of the bill and would be required to hire additional staff with
broadband expertise.
Although HB 613 did not pass, it raised the concern that the state's incumbent carriers are
not providing service to underserved areas and sought ways to ensure broadband deployment in
order to increase economic growth in unserved and underserved areas. This theme appears all of
the bills proposing ways to increase broadband penetration.
2.

Tennessee

The Tennessee legislature also proposed a resolution to increase broadband deployment
by urging providers to expand service to rural areas. Like the Maryland legislature, the
Tennessee House resolution recognizes the importance of broadband to the economic viability of
rural communities, by indicating that
Broadband access is not a luxury; it is a necessity, as affordable and reliable
broadband is a building block for healthy communities and crucial to expanding
79

Maryland HB 613, Wired Broadband Act of 2016, available at
http://mgaleg.maryland.gov/2016RS/bills/hb/hb0613f.pdf

80

Id. 8-704(B) The bill also raised concerns that the state's largest incumbent carrier (Verizon) was
failing to maintain and repair its copper telephone lines therefore limiting the ability to provide DSL
service in rural areas.

81

State of Maryland Fiscal and Policy Note, HB 613, available at
http://mgaleg.maryland.gov/2016RS/fnotes/bil_0003/hb0613.pdf
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jobs and future development . . . [Therefore] we urge and encourage Internet
service providers doing business in Tennessee to act with due speed and haste to
expand broadband Internet access to our rural communities so that they may
survive and thrive in a global economy. 82
HJR 482 failed.
3.

Virginia

The Virginia legislature sought to increase broadband penetration by allowing carriers to
install broadband facilities in state highway conduit. Enacted as Chapter 655 of the Code of
Virginia, the bill permits a
Broadband service provider to install, maintain, operate, repair, and replace within
the public right of way underground lines, systems, and facilities necessary for the
provision and extension of broadband services to the extent allowed by applicable
land use permit regulations, policies, and procedures of the Department. 83
While the results of the bill are still pending, the ability to use state conduit will reduce the cost
of providing broadband and may encourage new entrants.
4.

West Virginia

West Virginia Bill SB 315 sought to create a state supported middle mile broadband
network to encourage broadband deployment in the state. As in Maryland and Tennessee, the
preamble to the bill focuses on the need for broadband service in order to ensure economic
growth, access to telemedicine and remote learning programs, and to provide better emergency
service coverage, particularly for the most rural parts of the state.
The purpose of the 2016 Amendments is to promote the construction of broadband
infrastructure throughout the State of West Virginia, which will ultimately result in increased
access to broadband service for a greater number of unserved or underserved households and
businesses. This is a particularly important need in West Virginia, because
By increasing access to broadband throughout the state, the provision of
telemedicine services to rural health facilities can be enhanced . . . [and] the
enhancement of broadband can also make 911 and emergency alert systems more
capable, allowing for better protection of West Virginia residents' lives and
property. 84
82

Tennessee General Assembly, HJR 482, Broadband Access in Rural Areas,
https://legiscan.com/TN/text/HJR0482/2015
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Virginia Statutes, Ch 655, Broadband conduit on public highways, available at
https://legiscan.com/VA/text/HB912/id/1386929/Virginia-2016-HB912-Chaptered.html
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West Virginia Legislature, Senate Bill 315, Broadband infrastructure middle mile network, available at
https://legiscan.com/WV/text/SB315/id/1338187/West_Virginia-2016-SB315-Comm_Sub.html
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The bill would not provide "last mile" service to end users, but would increase the
likelihood that by creating a statewide middle mile infrastructure, retail providers would increase
service in rural areas. The middle mile infrastructure fund would be administered by the state
water authority but monies could be used for broadband only.
SB 315 did not pass.

B.

Municipal broadband legislation

Four states, Alabama, Missouri, Tennessee, and Utah, addressed the question of
municipal broadband, proposing legislation to allow existing municipal providers to extend
service to nearby areas without retail competition. These proposed changes came on the heels of
the FCC's failed order to pre-empt state broadband limitations.
1.

Alabama

Alabama bill SB 56 would have removed language in the Code of Alabama restricting
municipalities from providing broadband service. It would also have allowed municipalities to
offer cable service to their residents, by building systems or leasing unused transport and
equipment on the municipality's internal cable and internet systems.
SB 56 would have
Removed restrictions on the service area of a public provider that is a
municipality or a municipal instrumentality. This bill would further allow the
public provider to provide cable systems, telecommunications equipment and
systems, furnish cable service, interactive computer service, Internet access, other
Internet services, advanced telecommunications service, and other services, or any
combination thereof without the restrictions as to coverage area. 85
SB 56 did not pass but may be proposed again during the 2017 legislative session, given
the current focus on increasing broadband penetration through incentives for both cities and
providers. As the FCC's Gigi Sohn pointed out in a speech in Minneapolis, municipal broadband
remains an important goal of the FCC and, potentially, the states.
It is for advocates for local Internet choice to bring every local mayor, city council,
business, school, college, library, chamber of commerce and citizen together to convince state
officials that for the future of those cities and towns and by extension, the state itself, localities
must have the ability to determine their own broadband futures. 86
85

Alabama Bill SB 56, Remove Municipal Broadband restrictions, available at
https://legiscan.com/AL/text/SB56/id/1311663/Alabama-2016-SB56-Introduced.pdf
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Sohn, Gigi B., Counselor to Chairman Tom Wheeler, Federal Communications Commission, ‘The
Future of Local Internet Choice’, CLIC Day, Minneapolis, MN, October 18, 2016, available at
https://apps.fcc.gov/edocs_public/attachmatch/DOC-341792A1.pdf
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2.

Tennessee

Current Tennessee law allows municipal electric companies to provide broadband service
within their territories. HB 1839 would have allowed utilities that are currently offering such
service to expand their coverage to adjacent territories, provided that no retail carrier is currently
providing service in that area. The bill was proposed in response to the request of the
Chattanooga electric utility to offer service to an adjoining location where it provided electric
service. Under the proposed bill,
A municipality that is providing broadband Internet service within its service area
pursuant to present law may file a petition with the Tennessee regulatory authority
(TRA), seeking to provide broadband Internet service to unserved or underserved
customers outside its service area. 87
The TRA will grant the petition if it finds that no provider in the areas is offering
broadband service at a speed of 25 megabits down and 3 megabits up; that the area is not
receiving CAF funds, and that the municipality will charge market rates for service. The bill
would not have increased the jurisdiction of the TRA over broadband but would simply have
allowed it to approve applications from municipal utilities seeking to extend service.
Press reports suggest that industry lobbying may have caused the bill to fail.
Tennessee's law prevents a popular Chattanooga-based utility-run ISP, EPB, from
expanding its up to 10 Gbps offerings. Tennessee Rep. Kevin Brooks recently tried to pass a bill
that would have dismantled the state's restriction, but his effort ran face-first into a lobbying wall
constructed by companies like AT&T and Comcast. He then recently tried to strip down the
measure so it simply let EPB expand near its headquarters and to one neighboring county, but
that provision was also shot down 5-3. 88
3.

Utah

A bill allowing municipalities to provide broadband to unserved areas had a different fate
in Utah. SB 114, which allows municipalities to vote on providing broadband, was enacted in
2016.
A legislative body of a municipality may, by a majority vote [may], call an
election on whether [or not] the municipality shall provide [the] proposed: cable
television services; or public telecommunications services. A municipal
[legislature] that, before July 1, 2016, approves the provision of public
telecommunications service facilities may, by a majority vote, call an election on
87

Tennessee General Assembly, Bill Summary, HB 1839; available at
http://wapp.capitol.tn.gov/apps/Billinfo/default.aspx?BillNumber=HB1839&ga=109

88

Bode, Karl, Tennessee Makes It Clear Protecting AT&T and Comcast From Broadband Competition Is
Its Top Priority, TechDirt, 3/23/16, available at
https://www.techdirt.com/articles/20160315/15115033915/tennessee-makes-it-clear-protecting-attcomcast-broadband-competition-is-top-priority.shtml
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whether the municipality shall provide proposed public telecommunications
service facilities. 89
A municipality seeking to provide broadband service must have been providing
municipal electric or other service prior to 2013 and simply be seeking to add public
communications services to that offer. The municipal utility must charge rates equivalent to
retail services.

C.

Broadband Studies

State legislatures across the country have cited the availability of high speed broadband
service as a prerequisite for economic, educational, and civic development, particularly in rural
areas. 90 For example, Georgia Senate Resolution 876 points to the importance of broadband to
both community and state development.
WHEREAS High-speed broadband communications is to the 21st Century what
highway construction and electrification were to the development of our rural
communities in the 20th Century . . . Without up-to-date access to the digital
world, Georgia's rural communities have a reduced quality of life and lack a key
catalyst for economic growth . . . because they lack access to high-speed
broadband communications. 91
Idaho Concurrent Resolution 58 also points to the economic and civic benefits of
broadband service.
WHEREAS, broadband service is a vital necessity for effective commerce in the
twenty-first century; and . . . businesses have repeatedly told the Legislature that
telecommunication infrastructure is an important consideration in their decisions
to expand or change location; and . . . communities . . . are dependent on
broadband for health care, public safety, education and commerce; and . . . the
ability to "connect" is especially vital to smaller businesses in . . . rural
communities. 92

89

Utah Senate Bill 114, Public Communications Services, available at
https://legiscan.com/UT/text/SB0114/id/1371795/Utah-2016-SB0114-Enrolled.pdf
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Ironically, while these legislatures seem to be in agreement that broadband deployment is equivalent to
rural electrification and should be universally supported, few have actually passed legislation
implementing broadband deployment requirements. These decisions may be influenced by the
presumption that broadband is an interstate service and thus not subject to state universal service
requirements.
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Georgia Senate Resolution 876, High speed broadband communications access for all Georgians study
committee, available at https://legiscan.com/GA/text/SR876/id/1382641/Georgia-2015-SR876Enrolled.pdf
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Idaho Concurrent Resolution 58, Improving broadband service in Idaho, available at
https://legiscan.com/ID/text/HCR058/id/1371178/Idaho-2016-HCR058-Introduced.pdf
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Given the focus on broadband as an economic driver, it is not surprising six state
legislatures proposed studies to identify gaps in broadband availability and recommend methods
for increasing both deployment and adoption in 2016. These bills charged the states' public
utility commissions with studying broadband deployment and providing reports to the legislature
showing how deployment and availability have increased. Bills calling for studying broadband
availability were submitted in Alaska, Georgia, Idaho, Massachusetts, Nebraska, and
Tennessee. 93 While only Georgia's bill passed, all of these bills are briefly discussed below.
1.

Alaska

Alaska Bill 346 proposed the creation the Alaska Broadband Development Corporation
"for the purpose of facilitating, upgrading, planning, financing, installing, owning, operating, and
promoting effective use of a broadband system throughout the state." 94 The Corporation would
be an independent entity composed of members with expertise in broadband technology,
broadband development, and "expertise in the operation and the business of operating a
broadband network." 95
The Broadband Development Corporation would fund a wholesale middle mile
broadband transport network and lease service to commercial providers. To track the success of
the project, the bill would establish a Broadband Task Force and working group to review
existing and planned broadband projects and propose ways to modify current regulations to
encourage increased development. The Task Force would
(A) Determine the current level of broadband access in the 28 urban and rural
areas of the state; (B) determine an acceptable level of broadband service
throughout the state; (C) determine the means for increasing the level of service
including regulatory changes and investment incentives for areas that are below
[an] acceptable level . . . (D) explore the potential for increased use of high-speed
broadband service for . . . education and health care . . . delivery (E) solicit
suggestions from [industry]for expanding the availability of broadband service in
the state; (F) study all means for delivering high-speed broadband service; (G)
establish best practices to establish and maintain a database [of] . . . broadband . . .
providers . . . [and] projects . . . (H) explore ways for encouraging state and
municipal agencies to expand the development and use of high-speed broadband
services, including audio and video streaming, voice-over Internet protocol,
teleconferencing, and wireless networking. 96

93

As discussed in Part II above, the Maryland legislature also proposed a study of broadband availability
as part of HB 613, requiring wired broadband throughout the state. This bill also failed.
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Alaska House Bill 346, An Act creating the Broadband Development Corporation and establishing the
Alaska Broadband Task Force, available at https://legiscan.com/AK/text/HB346/id/1349726/Alaska2015-HB346-Introduced.pdf
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Id.
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Id. Sec.44.33.940
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HB 346 was referred to committee and was still pending at the conclusion of the 2016 legislative
session.
2.

Georgia

Georgia Senate Resolution 876 was the only broadband study proposal to pass during the
2016 legislative session. The Resolution creates the "Joint High-Speed Broadband
Communications Access for all Georgians" Study Committee to determine how to increase
broadband penetration in rural areas of the state. Like the broadband study committee proposed
in Alaska, the Georgia study committee would not be part of the Georgia PUC but would be
composed of state legislators.
The committee shall undertake a study of the conditions, needs, issues, and
problems [related to broadband deployment] . . . and recommend any action or
legislation which the committee deems necessary or appropriate. 97
The committee will report any findings from its study to the legislature by December 1, 2016, at
which time it will be abolished.
3.

Idaho

Idaho also proposed a resolution calling for the formation of a committee to study
broadband penetration and availability. House Concurrent Resolution 58 points to what the
sponsors deem to be "inconsistent leadership on broadband mapping, promotion, or
development" and directs the Department of Commerce to "investigate developing the capacity
to coordinate and lead broadband development in Idaho." 98 The resolution charges the Idaho
Department of Commerce taking a lead role in structuring a broadband plan. The Department
would provide the plan to the Legislature during the 2017 Legislative Session. The plan focuses
on improving the availably of broadband to businesses across the state by creating public-private
partnerships to extend broadband connectivity. 99
The resolution did not pass.
4.

Massachusetts

Massachusetts Senate Bill 2275 would create a special commission to study
telecommunications generally in the commonwealth, including the availability of broadband
infrastructure,
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Georgia Senate Resolution 876, High speed broadband communications access for all Georgians study
committee, available at https://legiscan.com/GA/text/SR876/id/1382641/Georgia-2015-SR876Enrolled.pdf
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Idaho Concurrent Resolution 58, Improving broadband service in Idaho, available at
https://legiscan.com/ID/text/HCR058/id/1371178/Idaho-2016-HCR058-Introduced.pdf

99

Id. Fiscal note, available at https://legislature.idaho.gov/legislation/2016/HCR058SOP.pdf
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[W]ith the goal of recommending a comprehensive approach to manage, maintain,
improve and expand the telecommunications network and ensure consumers, both
residences and businesses, as well as competitive local exchange carriers have
access to a reliable and competitive broadband network. 100
The wide ranging bill would create a special commission to review competition and
pricing for broadband networks, evaluate consumer requirements for broadband service, and
review work done in other states to ensure that "core public interest principles" are maintained in
the deployment of broadband networks. The commission would also examine the reliability,
resiliency, and interoperability of networks in the commonwealth, the types of technologies and
speeds available across the state, identify served and underserved areas, and analyze census data
to determine if deployment is limited in certain areas based on the characteristics of the
population.
The commission would be chaired by the commissioner of the Massachusetts Department
of Telecommunications and Cable, and include other participants named by the governor,
including senior executives from a telecommunications company and a CLEC.
The report of the commission would be due March 1, 2017 and SB 2275 remains
pending.
5.

Nebraska

The Nebraska legislature proposed a resolution similar to Idaho's study resolution during
the 2016 legislative session. Legislative Resolution 538 would have directed the Transportation
and Telecommunications committee to study "the existing structure of regulations governing
telecommunications services within Nebraska," including broadband. The resolution would have
further directed the committee to review the availability and quality of broadband services in the
state and determine what incentives could be established to "supplement existing support
mechanisms and encourage investment in broadband telecommunications infrastructure in
Nebraska." 101
Resolution 538 did not pass. In the interim, Nebraska PUC has been reviewing the state's
current telecommunications regulations and hopes to open a proceeding to determine what
changes might be required in 2017.
6.

Tennessee

Tennessee Senate Bill 2200 (House Bill 2133) would have directed the Tennessee
Regulatory Authority (TRA) to make an annual study of the broadband speeds for each
certificated carrier in the state.

100

Massachusetts Senate Bill 2275, An Act relative to the Next Generation Network Initiative, available
at https://malegislature.gov/Bills/189/Senate/S2275
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Nebraska Legislative Resolution 538, Study Telecommunications Services, available at
https://legiscan.com/NE/text/LR538/id/1378853/Nebraska-2015-LR538-Introduced.pdf
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The authority shall prepare a report, using its existing resources, that lists the
highest broadband Internet download speed that each holder of a state-issued
certificate of franchise authority advertises to customers who are located in each
county covered by each such provider's state-issued certificate of franchise
authority. 102
Although SB 2200 did not pass, it suggests a continued interest by the state legislature in
determining whether broadband is available across the state and whether that service meets the
speed requirement of a 1.5 Mbps download speed and an upload speed of at least 25 Mbps. 103

D.

Broadband Funding

As the pace of deregulation slows, states legislators have begun to focus on establishing
funding sources to encourage broadband deployment and adoption. The 2016 legislative session
saw eight states reviewing bills encouraging broadband deployment through a combination of
direct grants, changes to USF funding, and tax incentives. Idaho, Minnesota, Missouri, New
Mexico, Vermont, and Wisconsin addressed broadband funding, primarily in rural areas.
California, which already provides significant broadband funding through the state USF
program, as well as broadband grant programs, passed legislation ensuring that state broadband
funding is directed specifically to unserved areas. We discuss these bills below.
1.

California

California's broadband universal service fund is the largest in the country. The California
Advanced Services Fund (CASF) stood at $113.997M (net of administrative expenses) in
December 2015, based on collections from end user customers of intrastate telecommunications
carriers. 104 The goal of California's broadband program is to make broadband available to 98%
of the residents in the state. As of December, 2015, this goal had been met in urban areas, but
not in rural areas, where broadband penetration stands at only 43%. 105
The CASF provides support in three key areas:
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Tennessee SB 220, Broadband Internet Service, Deployment, available at
https://legiscan.com/TN/text/SB2200/2015
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The speeds mandated by the Tennessee legislature are below those required by the FCC in the CAF
Order.
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California Advanced Services Fund Annual Report, January 2015 – December 2015, issued 4/1/16,
available at
http://www.cpuc.ca.gov/uploadedFiles/CPUC_Public_Website/Content/Utilities_and_Industries/Com
munications__Telecommunications_and_Broadband/Reports_and_Presentations/CASF%202015%20Annual%20Re
port(1).pdf
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Id., p.4 California statute defines broadband as 6Mbps downstream and 1.5Mbps upstream. These
speeds are currently below the requirements of the Connect America Fund and thus may be subject to
legislative change in the future.
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(1)

Grants and loans for deployment of broadband infrastructure in unserved
and underserved areas;

(2)

Grants to regional consortia to advance broadband deployment, access and
adoption;

(3)

Grants to public housing [units] for access and/or adoption activities.

The CASF Broadband Public Housing account provides grants of up to $20M per year to
make broadband available in the state's public housing units. During the 2016 legislative
session, California's legislature expressed concern about the definition of unserved and
underserved public housing units and the way in which funding is prioritized. California Senate
Bill 745 (Ch 710) addressed this issue by requiring the CPUC to prioritize broadband funding for
public housing to unserved areas, defined as those units where "at least one housing unit within
the housing development is not offered broadband internet service." 106 Interestingly, the bill
removes previous language defining unserved units as those without access to "wired internet
service," a change that would presumably allow carriers/consortia to receive funding for mobile
or fixed wireless service.
2.

Idaho

Using broadband to close the "homework gap", (a problem where teachers assign
homework that must be completed using the internet, leaving those without access in the cold)
resonated with state legislators during 2016. Although the Idaho legislature tabled a bill to study
the status of broadband deployment in the state, it enacted legislation to increase broadband
availability for schools.
SB 1333 (Ch 183) creates the broadband infrastructure improvement matching grant fund
for schools eligible for the FCC E-rate program. This program provides funds to eligible school
districts to obtain broadband access and support. In addition to the funds generally available
under the program, the E-Rate program provides matching funds of up to 10% for state
construction projects.
SB 1333 gives the state Department Education responsibility for determining the
eligibility qualifications and applicant priority for the grants, which will cover up to 10% of the
cost of an eligible special construction project. A key component of the fund is the requirement
that the networks constructed using grant money be available to other carriers.

106

California SB 745 (Ch 710, Laws of 2016), Amend sections 281 and 914.7 of the Public Utilities
Code, available at https://legiscan.com/CA/text/SB745/2015
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In order to receive moneys from the fund, the contract for such [a] construction project
must contain a provision that the constructing provider of the project will make any dark fiber
laid pursuant to the contract available for use by any other provider. 107
3.

Minnesota

Minnesota bill SF 3581 would have appropriated $30 million from the state's general
fund for fiscal year 2017 to "promote the expansion of access to broadband service in unserved
or underserved areas of the state." 108
SF 3581 failed.
4.

New Mexico

New Mexico proposed to expand broadband availability by issuing equipment tax credits
to companies that install broadband infrastructure. HB 128 would have created a deduction from
the state's gross receipts tax for components and construction services utilized to expand
broadband availability. The broadband facilities covered by the bill would have included
switching equipment, transmission facilities, fiber-optic and copper cables, and
Any other item directly related to a system capable of transmission of internet protocol or
other of transmission of internet protocol or other formatted data at transmission speeds of a
minimum of ten megabits per second of download speed and one megabit per second of upload
speed, all of which will be owned and used by a provider of internet access services. 109
Action on HB 128 was postponed indefinitely.
5.

Vermont

As in Idaho, the Vermont legislature considered a bill to increase the availability of
broadband service to unserved and underserved schools. H710 would have amended the state's
Broadband Connectivity Initiative (implemented in 2014) to give priority for connectivity grants
to proposals that include upgrading broadband access for public schools.
The Vermont Connectivity Initiative seeks to
Provide each service location in Vermont access to Internet service that is capable
of speeds of at least 10 Mbps download and 1 Mbps upload, or the FCC speed
requirements established under Connect America Fund Phase II, whichever is
higher, beginning with locations not served as of December 31, 2013 according to
107

Idaho SB1333 (Ch 183), Broadband Infrastructure Improvement Grant Fund, available at
https://legiscan.com/ID/text/S1333/id/1338873/Idaho-2016-S1333-Introduced.pdf

108

Minnesota Bill SF 3581, Appropriation to Expand Rural Broadband,
https://legiscan.com/MN/text/SF3581/id/1393175/Minnesota-2015-SF3581-Introduced.pdf

109

New Mexico House Bill 129, Broadband Tax Credits, available at
https://legiscan.com/NM/text/HB128/id/1317578/New_Mexico-2016-HB128-Comm_Sub.pdf
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the minimum technical service characteristic objectives applicable at that time.
Within this category of service locations, priority shall be given first to unserved
and then to underserved locations . . . “unserved” means a location having access
to only satellite or dial-up Internet service and “underserved” means a location
having access to Internet service with speeds that exceed satellite and dial-up
speeds but are less than 4 Mbps 6 download and 1 Mbps upload. 110
H710 would have created a school connectivity grant program funded under the Vermont
Connectivity Initiative to provide competitive grants of up to $50,000 per project to schools with
no or limited broadband availability. The Department of Public Service would base its
recommendation for which schools could receive grants on service availability, economic
feasibility, and the objectives of the state's telecommunications plan. The decision on which
schools to support would also include a review of the percentage of students receiving free or
reduced lunches, whether the community in which the school is situated has broadband access,
and “whether the community in which [the] public school is situated is rural and has a percentage
of households categorized as low-income that is higher than the State average.” 111
Finally, H 710 would have appropriated $1M to the Connectivity Initiative overall and
$200K to the School connectivity grant program.
H 710 failed on fiscal grounds.
6.

Wisconsin

Wisconsin Act 278 (AB 820) amends the state's broadband expansion grant program to
provide new service and ensure that grants do not subsidize telecommunications providers or
their customers. Act 278 amended the program criteria to prioritize projects that are scalable,
promote economic development, or address the needs of unserved and underserved areas.
Communities may be certified as Broadband Forward communities by submitting an application
to the grant program.
Act 278 was implemented in March 2016.

110

Vermont Bill H210, Telecommunications Connectivity Initiative; schools, available at
https://legiscan.com/VT/text/H0710/id/1315921/Vermont-2015-H0710-Introduced.pdf

111

Id. § 7515b
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IV.
A.

Assessing the future of telecommunications regulation

Legislative trends

As we noted in part I of this paper, 2016 saw a shift in legislative priorities away from the
deregulation of wireline telecommunications and toward other issues, including oversight of
emergency services and outage reporting; changes to universal service requirements, including
broadening the contribution base; and broadband deployment and adoption.
Only two state legislatures proposed bills limiting commission oversight of wireline
services during 2016, with no state directly addressing the question of regulating VoIP or IPenabled services. 112 Of the states proposing deregulatory legislation, only Minnesota was
successful in reducing regulation, while maintaining support for basic local service, including
pricing oversight. Minnesota's bill increased the number of states reducing or eliminating
oversight of wireline telecommunications to 41. 113
Based on current and past legislative actions, it appears that state legislators have begun
to view reductions in carrier of last resort and basic service requirements as corollaries to
deregulation. Once telecommunications oversight is diminished, legislators address the specifics
of where and whether COLR obligations should be maintained. During the 2016 legislative
sessions, 11 state legislatures reviewed the need for specific COLR requirements, reducing or
eliminating them as competition increases and regulation decreases. These states introduced
legislation allowing carriers to provide COLR service using any technology. As part of the trend
toward reducing basic service requirements, Maine passed legislation eliminating COLR
requirements in areas where intermodal competition provides consumers with multiple service
options. This trend will continue into 2017 and beyond, particularly as both Federal and State
focus shifts from voice services to broadband.
Nine states proposed legislation amending state USF funds, including broadening the
funding base by including wireless and VoIP providers. As the states expand the USF
contribution base, state commissions may use disbursements from the state fund as a means of
addressing the quality of services provided by these carriers.
Although quality of service remains a key issue for state public utility commissions,
legislators appear less concerned that changes in regulation or the types of services customers
purchase may negatively impact service quality or even lead to reduced availability of critical
services such as 911.

112

Minnesota's deregulatory legislation does not explicitly address IP-enabled service but defines a
telecommunications service as "an offering to the public, regardless of technology," suggesting
continued commission oversight.

113

As of 11/11, a deregulatory bill remains under consideration in the District of Columbia. The
remaining 16 states have either reduced commission oversight by internal regulatory decisions or have
simply chosen to address telecommunications issues on a case by case basis.
38

Only eight bills introduced during the 2016 legislative session included a quality of
service component, with only three passing. Of these bills, Minnesota's provides the most
support for consumers, requiring companies that provide basic local service after being declared
"competitive providers" to continue to meet existing quality standards. In a similar vein, Maine's
Bill HB 466 allows the withdrawal of COLR service in areas beyond those listed in the bill only
after the state's incumbent carrier meets quality of service standards for these additional
jurisdictions.
Each of these bills gives the state commission continued responsibility for the oversight
of service quality for wireline services. As the IP transition continues, state commissions will
need to address the need for oversight of non-traditional services in areas where competition may
not be sufficient to discipline the market. This oversight will be most important as a means of
ensuring that emergency services remain robust. State commissions may use their oversight of
emergency services to ensure that service quality remains high for all customers and all
technologies.
As their focus shifts away from deregulation, state legislatures are turning their attention
to broadband. By far the largest category of legislation in 2016 was bills addressing broadband
deployment, particularly in unserved and underserved areas. Thirty-four states considered
broadband legislation, including bills directed toward removing barriers to municipal broadband
deployment, bills focused on identifying areas where broadband deployment has stalled, and bills
providing grants for broadband installations.
Few states make broadband deployment a function of the state commission, which
generally has little oversight of broadband grants or quality of service. 114 This focus may
change as broadband infrastructure is completed and adoption becomes the main goal of both
federal and state plans. Broadband Lifeline will remain under PUC jurisdiction to a great extent,
giving commissions a means of understanding customer needs and evaluating program results.
State commissions should continue to focus on identifying areas where broadband deployment
has faltered or stalled, in order to determine how best to serve their constituents.

B.

Opportunities for State commissions

Deregulation has changed the traditional role of state public utility commissions from
direct oversight to advice and consent, but has not eliminated the opportunity for efforts aimed at
aligning the private behavior of telecommunications providers with the public good. Although
the majority of states no longer directly regulate either traditional or new services, state
commissions are finding new ways of evaluating telecommunications markets and proposing
legislation to close the gaps left by the new rules.
We detail these opportunities below.

114

California and Nebraska do not fit this pattern. The public utility commissions in both states have lead
roles in broadband deployment and adoption.
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1.

Analyze competition on an exchange by exchange basis

The states are best positioned to evaluate competition at the micro level. While the FCC
reports on the level of competition by state, this data does not provide the focus states need to
determine where competition is available and how it has impacted pricing and service
availability. Despite deregulation, both Florida and Texas continue to examine
telecommunications competition in their states and provide reports to the state legislature. These
reports can identify gaps in competition and can assist states in determining whether new or
revised legislation is necessary.
California's recently released draft decision in Investigation 15-11-007, Analyzing the
California Telecommunications Market and Directing Staff to Continue Data Gathering,
Monitoring, and Reporting on the Market, suggests another means by which state commissions
can continue to examine whether competition is sufficient to replace regulation. 115
2.

Focus on health and safety

While deregulation has removed direct oversight of pricing, service quality, and product
availability, the majority of state commissions retain oversight of emergency services, including
911 and outage reporting. By collecting data on service outages, 911 problems, and other safety
related issues, state commissions can ensure that carriers provide adequate service across the
state.
Colorado's examination of how emergency services should be regulated could be
replicated in other states to ensure that the transition to IP-enabled E911 service does not result
in gaps in service. 116
3.

Collect and evaluate customer complaints

Customer complaints continue to be a key harbinger of the success of competition as a
brake on poor performance. Although deregulation has removed or limited state commission
oversight of service quality and even, in some instances, moved complaints to unrelated
agencies, commissions should continue to track complaints. If complaints about a specific
service or carrier increase, state commissions should evaluate whether these complaints indicate
a market failure and, if so, consider proposing legislation that will reinstate part or all of the
state's oversight of customer problems. This issue will become increasingly important as the
transition to an IP network accelerates and will give both the state and the FCC a window into its
success and methods for resolving problems.
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California Public Utility Commission, Proposed Decision, Investigation 15-11-007, Analyzing the
California Telecommunications Market and Directing Staff to Continue Data Gathering, Monitoring,
and Reporting on the Market, November 15, 2016, available at
http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M168/K604/168604492.PDF

116

Colorado Senate Bill 183, Task Force on 911 Oversight, Outage Reporting, and Reliability, 6/10/16,
available at https://legiscan.com/CO/text/SB183/2016
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4.

Participate in the Broadband Lifeline program

The Broadband Lifeline order limits state participation in designating Broadband ETCs
but does not remove the states' ability to oversee the success of broadband providers, identify
issues, and raise questions concerning support. In addition, states with state lifeline support
programs can use those programs as a means of continuing to evaluate the success of Lifeline in
increasing broadband adoption.
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V.

Conclusions and Recommendations

At the outset of this paper, we asked three questions to guide the discussion of how state
commissions can respond to deregulation. We attempt to answer those questions here.
1.

Has the deregulatory train reached its final destination? If so, how can we
gauge the effects of these changes on consumers and companies?
Deregulation of wireline telecommunications appears to have drawn to a
close. The remaining "regulated" states will continue to reduce oversight through
changes to commission rules and requirements, but there will be few deregulation
bills proposed by state legislators. Bills reducing or eliminating oversight of IPenabled services may increase.

2.

What has been the impact of deregulation on customers and competitors? Is
competition robust enough to ensure service quality, particularly for
emergency services?
The effects of deregulation on competition and customers are still
uncertain. For the most part, intermodal competition between different types of
services has replaced intramodal competition between carriers as the key method
for keeping services affordable and ensuring that product offerings, pricing, and
quality meet the public interest. In areas without active competition, for example
locations where there is only a single wired broadband provider and where
wireless service is not available to all customers, state commission involvement
will continue to be a key method for ensuring service affordability, availability,
and quality. If regulatory constraints are loosened or removed in these areas,
companies may focus only on high value services, leaving gaps for less affluent
customers. For example, if there is no COLR obligation, companies may not serve
those customers that do not generate sufficient profit or may repair service
problems for high margin customers before those of low margin customers.
State commissions should continue to focus their efforts on assessing the
effect of deregulation on these "at-risk" areas.

3.

As the IP transition continues, how should state commissions address the
consumer protections that may be required as more users transition to
unregulated, IP-enabled services?
As the transition to advanced services continues, state commissions should
continue to collect data on the effect of this transition on customers and services.
This is particularly true in the area of emergency services, where network outages
may affect service in multiple states, even though the source of the problem may
be in an area outside commission jurisdiction. The outcome of the Colorado task
force on the regulation of emergency service may serve as a model for
commission action and future legislation in this area.
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The current cycle of deregulatory legislation appears to have reached its end. As new
products and services are introduced and consumers continue to move to new technologies, state
commissions will continue to have a central role in protecting consumers and helping to advance
the economic benefits brought about by the shift to new technology. The success or failure of a
fully deregulated environment will depend on how well customers adapt to new products and
services and the extent to which state commissions will need to step in to evaluate and correct
problems raised by this important transition.
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Appendix: 2016 Legislation
Note: In the “Status” column, bills are listed as "pending" in states where legislative session continues beyond 9/1/16 and
bills that did not pass by the end of the session are listed as “failed.”
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Note: In the “Status” column, bills are listed as "pending" in states where legislative session continues beyond 9/1/16 and
bills that did not pass by the end of the session are listed as “failed.”
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Note: In the “Status” column, bills are listed as "pending" in states where legislative session continues beyond 9/1/16 and
bills that did not pass by the end of the session are listed as “failed.”
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Note: In the “Status” column, bills are listed as "pending" in states where legislative session continues beyond 9/1/16 and
bills that did not pass by the end of the session are listed as “failed.”
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Note: In the “Status” column, bills are listed as "pending" in states where legislative session continues beyond 9/1/16 and
bills that did not pass by the end of the session are listed as “failed.”
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