NARUC

National Association of Regulatory Utility Commissioners

The Honorable Jeanne Shaheen
506 Hart Senate Office Building
United States Senate
Washington, DC 20510

November 14, 2019

RE: Support for Legislation Exempting Contributions in Aid of Construction (CIAC)
From Taxable Income

Dear Senator Shaheen,

We support your legislation amending the Internal Revenue Code of 1986 to restore
the exemption of Contributions in Aid of Construction (CIAC) funds received by
regulated water and wastewater utilities from income tax liability, as currently drafted.

As you know, the National Association of Regulatory Utility Commissioners (NARUC) is
the national association of state policymakers who are charged with assuring, among
other things, the provision of water and wastewater services to your constituents at
reasonable rates.

It has been the longstanding position of NARUC—as most recently expressed in a policy
resolution the association passed in July 2019—that the CIAC helps finance a
substantial amount of capital costs of water and wastewater utilities and thus provides
positive benefits to your constituents and all taxpayers. In fact, earlier this year, we
sent a letter to Senate and House leaders urging amendment of the Tax Cuts and Jobs
Act (TCJA) to exempt Contributions in Aid of Construction (CIAC) from income taxes for
regulated water and wastewater utilities. We were also active in efforts to restore the
tax-free treatment of CIAC after the passage of the federal Tax Reform Act of 1986,
which required all utilities to treat the receipt of contributions to the capital of a
corporation as taxable income.

As we have previously stated to Congressional leaders, there are unintended
consequences of the TCJA's treatment of CIAC, in that it adds to further fragmentation
of the water industry. It stifles growth, as entities are discouraged from joining well-
established and well-capitalized private utilities systems, opting instead to form small,
development-based utilities or joining overtaxed municipal systems to avoid paying
taxes associated with CIAC. Both options result in situations that would create further
fragmentation and place additional strain on financial resources to address Safe
Drinking Water Act directives. Additionally, it discourages private utilities from making
new investments by redirecting investment dollars to pay for the tax associated with
CIAC.
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To remedy the unintended consequences of the TCJA's treatment of CIA, we stand
ready to work with you to ensure that your legislation becomes the law to benefit water
and wastewater utilities and consumers alike.

If you have any questions about this letter or the attached resolution, please contact
Christopher Mele at 202.898.2206 or cmele@naruc.org or Kenneth Mallory at
202.898.2205 or kmallory@naruc.org.

Sincerely,

Greg R. White

ey BT

Executive Director
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WC-1 Resolution on Contributions in Aid of Construction for Water and Wastewater
Systems

Whereas Contributions in Aid of Construction (“CIAC”) represent the amount of money
or property advanced or contributed to a utility by a developer to provide for the
expansion, improvement or replacement of the utility’s water or wastewater facilities;

Whereas CIAC finances a substantial amount of the capital costs of water and
wastewater utilities and has the effect of ensuring that the expansion of water or
wastewater service to new customers or new locations does not unfairly burden a
utility’s existing customers;

Whereas the Tax Cuts and Jobs Act (“TCJA”) of 2017 made changes to federal tax law
so that CIAC is now federal taxable income to the water and wastewater utilities that
receive them;

Whereas prior to the TCJA, the tax code treated CIAC as nontaxable contributions to
capital;

Whereas as a tradeoff for these amounts being nontaxable, prior law prohibited water
and wastewater utilities from including system expansion property funded by CIAC in
the rate base upon which the utility is allowed the opportunity to earn a return;

Whereas prior law also prohibited utilities from taking any depreciation deductions with
respect to CIAC property;

Whereas water and wastewater utilities are severely impacted by the increased
taxation because of the capital-intensive nature of water infrastructure and the
resulting large amounts of CIAC funds they receive;

Whereas for water and wastewater utilities, the loss of tax-free CIAC will increase the
cost of providing water and wastewater utility service to the public and result in higher
rates for customers for waterline extensions or other expenditures funded by CIAC;

Whereas the TCJA also allows most businesses to deduct 100 percent of the cost of
water infrastructure in the first year, but does not make that deduction available to
regulated utilities;

Whereas the first-year deduction will enable non-utilities that receive CIAC to offset the
tax on the CIAC and thus avoid adding a tax charge to the CIAC;



Whereas the discrepancy in the availability of the first-year deduction thus creates a
tax incentive for developers to shift investment in water infrastructure away from
regulated water utilities to non-utility companies that may lack the expertise and
experience to ensure safe and reliable water and wastewater services for consumers;

Whereas no action has been taken by Congress to amend the TCJA and exempt CIAC
from taxable income for water and wastewater utilities;

Whereas it has been a longstanding position of the National Association of Regulatory
Utility Commissioners (“NARUC”) to support the exemption of CIAC from taxable
income, as the membership has passed two resolutions on the subject with respect to
prior tax laws;

Whereas the first of these resolutions, which the NARUC Executive Committee adopted
on March 1, 1995, encouraged and supported an amendment to the Tax Reform Act of
1986, which, similar to the TCJA, eliminated capital-contribution treatment for CIAC;

Whereas in 1996, Congress amended the Tax Reform Act of 1986 and restored
capital-contribution treatment for CIAC received by water utilities, thereby making CIAC
for investments in water and wastewater systems again tax exempt;

Whereas the TCJA has reversed that change and has once again made CIAC taxable
income to the detriment of water and wastewater utilities and water consumers across
the nation; now, therefore be it

Resolved that the Board of Directors of the National Association of Regulatory Utility
Commissioners, convened at its 2019 Summer Policy Summit in Indianapolis, Indiana
supports the exemption of CIAC funds received by regulated water and wastewater
utilities from income tax liability and encourages and supports an amendment to the
TCJA which would exempt CIAC from income taxes for regulated water and wastewater
utilities.

Sponsored by the Committee on Water
Adopted by the NARUC Board of Directors on July 24, 2019



