Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of					)
							)
Rules and Regulations Implementing the		) 		          CG Docket No. 02-278
Telephone Consumer Protection Act of 1991	)		          CG Docket No. 21-402
							)
		
INITIAL COMMENTS OF THE
NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS

The National Association of Regulatory Utility Commissioners (“NARUC”), respectfully submits these comments to respond to the Federal Communications Commission’s (“FCC” or “Commission”) March 11, 2025 Notice[footnoteRef:1] seeking comment on Edison Electric Institute’s March 7, 2025 Petition for Declaratory Ruling (“Petition”) clarifying that utilities have “prior express consent” under the Telephone Consumer Protection Act (“TCPA”) to send non-telemarketing, demand response calls and texts based on the utility customer’s provision of their telephone number unless or until the customer revokes their consent.[footnoteRef:2]  “Demand response” refers to “short-term, intentional modification of electricity usage by end-user customers during system imbalances or in response to market prices.”[footnoteRef:3] Basically, demand response programs encourage consumers to adjust their energy use in response to grid signals. [1:  	See, “Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Declaratory Ruling filed by Edison Electric Institute” (DA No. 25-218), in CG Docket Nos. 02-278 and 21-402, available online at https://docs.fcc.gov/public/attachments/DA-25-218A1.docx
]  [2:  	See. Petition for Declaratory Ruling of the Edison Electric Institute, CG Docket No. 02-278, at iii (filed Mar. 10, 2025) (Petition). available online at: https://www.fcc.gov/ecfs/document/10307392011716/1 
]  [3:  	Id. at 3-4,] 


On February 26, 2025, the NARUC Board of Directors adopted a Resolution on Utility Demand Response Communications.[footnoteRef:4]  Prior to Board consideration, the resolution also passed without objection through three NARUC standing committees – the Committee on Electricity, the Committee on Energy and the Environment, and the Committee on Telecommunications.  The resolution specifically supports the Petition’s request for an FCC clarification that utilities may rely on “prior express consent” to make non-telemarketing, informational “demand response” calls and texts to their subscribers, absent instructions to the contrary from the subscriber. [4: 
 	See, Resolution on Utility Demand Response Communications (February 26, 2025) available online at: https://pubs.naruc.org/pub/A37E3860-ECFF-DBA3-13A7-BA3B120910C2 ] 


In support of this position, NARUC states as follows:

NARUC’S INTEREST
NARUC is a bipartisan nonprofit organization founded in 1889.  Its members include the government agencies in the fifty States, the District of Columbia, Puerto Rico, and the Virgin Islands charged with regulating the activities of telecommunications, energy, and water utilities.  NARUC is recognized by Congress in several statutes[footnoteRef:5] and consistently by the Courts,[footnoteRef:6] as well as a host of federal agencies,[footnoteRef:7] as the proper entity to represent the collective interests of State utility commissions.  In the Telecommunications Act,[footnoteRef:8] Congress references NARUC as “the national organization of the State commissions” responsible for economic and safety regulation of the intrastate operation of carriers and utilities.[footnoteRef:9]   [5:  	See 47 U.S.C. §410(c) (1971) (Congress designated NARUC to nominate members of Federal-State Joint Board to consider issues of common concern); see also 47 U.S.C. §254 (1996); see also NARUC, et al. v. ICC, 41 F.3d 721 (D.C. Cir 1994) (explaining that “[c]arriers, to get the cards, applied to . . . [NARUC], an interstate umbrella organization that, as envisioned by Congress, played a role in drafting the regulations that the ICC issued to create the "bingo card" system”). 
]  [6:  	See, e.g., U.S. v. Southern Motor Carrier Rate Conference, Inc., 467 F. Supp. 471 (N.D. Ga. 1979), aff’d 672 F.2d 469 (5th Cir. 1982), aff’d en banc on reh’g, 702 F.2d 532 (5th Cir. 1983), rev'd on other grounds, 471 U.S. 48 (1985) (noting that “[t]he District Court permitted [NARUC] to intervene as a defendant. Throughout this litigation, the NARUC has represented the interests of the Public Service Commissions of those States in which the defendant rate bureaus operate.” 471 U.S. 52, n. 10. See also, Indianapolis Power and Light Co. v. ICC, 687 F.2d 1098 (7th Cir. 1982); Washington Utilities and Transportation Commission v. FCC, 513 F.2d 1142 (9th Cir. 1976); compare, NARUC v. FERC, 475 F.3d 1277 (D.C. Cir. 2007); NARUC v. DOE, 851 F.2d 1424, 1425 (D.C. Cir. 1988); NARUC v. FCC, 737 F.2d 1095 (D.C. Cir. 1984), cert. denied, 469 U.S. 1227 (1985).
]  [7:  	NRC Atomic Safety and Licensing Board Memorandum and Order (Granting Intervention to Petitioners and Denying Withdrawal Motion), LBP-10-11, In the Matter of U.S. Department of Energy (High Level Waste Repository) Docket No. 63-001-HLW; ASLBP No. 09-892-HLW-CABO4, mimeo at 31 (June 29, 2010) (“We agree with NARUC that, because state utility commissioners are responsible for protecting ratepayers’ interests and overseeing the operations of regulated electric utilities, these economic harms constitute its members’ injury-in-fact.”)]  [8: 
	Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 U.S.C. §151 et seq., Pub. L. No. 101-104, 110 Stat. 56 (1996) (West Supp. 1998) (“Act” or “1996 Act”).
]  [9:  	See 47 U.S.C. § 410(c) (1971) (NARUC nominates members to FCC Joint Federal-State Boards, which consider universal service, separations, and related concerns and provide formal recommendations that the FCC must act upon; Cf. 47 U.S.C. § 254 (1996). Cf. NARUC, et al. v. ICC, 41 F.3d 721 (D.C. Cir 1994) (where the Court explains “[c]arriers, to get the cards, applied to . . . [NARUC], an interstate umbrella organization that, as envisioned by Congress, played a role in drafting the regulations that the ICC issued to create the "bingo card" system.). 
] 

BACKGROUND
The Telephone Consumer Protection Act of 1991 (TCPA) is designed to reduce unwanted robocalls.    A recent article[footnoteRef:10] notes, accurately, that [10:  	Troutman, Eric, What is the TCPA?: Here’s a Quick Background on America’s Anti-Robocall Statute Every Call Center Must Know, TCPAWorld (November 19, 2024) available online at:  https://natlawreview.com/article/what-tcpa-heres-quick-background-americas-anti-robocall-statute-every-call-center 
] 

[The TCPA] provides huge penalties against companies and individuals that engage in illegal calling or texting practices and … is often abused by litigators and class action attorneys who have turned the TCPA into the biggest litigation cash cow in American history–netting a huge number of large-dollar class settlements.

	To its credit, because of this significant litigation risk, the FCC has already provided several useful clarifications created specifically to permit customers to benefit from specific types of calls.  In 2016, in response to a petition for clarification filed by EEI (and partially supported by NARUC), the commission clarified that, with respect to customers that provide their cell number,
utility companies may make robocalls and send automated texts to their customers concerning matters closely related to the utility service, such as a service outage or warning about potential service interruptions due to severe weather conditions, because their customers provided consent to receive these calls and texts when they gave their phone numbers to the utility company.[footnoteRef:11] [11:  	Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Declaratory Ruling, 31 FCC Rcd 9054 ¶ 1 (2016)] 

	The Commission was very specific in defining “calls related to the service” as including: 
those that warn about planned or unplanned service outages; provide updates about service outages or service restoration; ask for confirmation of service restoration or information about lack of service; provide notification of meter work, tree trimming, or other field work that directly affects the customer's utility service; notify consumers they may be eligible for subsidized or low-cost services due to certain qualifiers such as, e.g., age, low income or disability;103 and calls that provide information about potential brown-outs due to heavy energy usage.[footnoteRef:12] [12:  	31 FCC Rcd 9054 at ¶ 30] 

 
	In 2022, the FCC clarified that utility customers providing a landline phone number also provide “prior express consent” to receive the same notifications outlined in the 2016 order.[footnoteRef:13]   [13: 
 	Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Order on Reconsideration and Declaratory Ruling, 37 FCC Rcd 15472 ¶¶ 52-57 (2022).
] 


However, these clarifications do not apply to demand response programs as they are related to “energy efficiency programs,” a category which EEI removed from the petition that provided the basis for the 2016 ruling.[footnoteRef:14] [14:  	This removal was acknowledged, albeit obliquely, in the 2016 Declaratory ruling.  See, 31 FCC Rcd 9054  at  ¶ 27  citing to an Ex Parte Letter from Scott Blake Harris, Counsel for Edison Electric Institute , filed June 9, 2015 in CG Docket No. 02-278, online at: https://www.fcc.gov/ecfs/document/60001060534/1  See also 31 FCC Rcd 9054 at ¶ 15 n. 63.] 


EEI’s most recent petition provides a detailed rationale of why demand response calls should now qualify for the same treatment. 

DISCUSSION
As noted, supra, NARUC is a bipartisan organization of regulators that oversee both the telecommunications and energy utilities. Like the FCC, our members are required by statute to act in the public interest. Our members also have specialized knowledge about the current state of energy markets in the United States and the critical role demand response plays in those market to ensure reliability and keep rates affordable.

There is no question that the country’s electric grid is under strain and that reliability and addressing unanticipated increased demands for power is front and center for both state and federal regulators.[footnoteRef:15]   [15:  	See Explosive’ demand growth puts more than half of North America at risk of blackouts: NERC, Robert Walton, Utility Dive (Dec. 18, 2024) (“We’re seeing demand growth like we haven’t seen in decades,” said John Moura, NERC’s director of reliability assessment and planning analysis). https://www.utilitydive.com/news/explosive-demand-growth-blackouts-NERC-LTRA-reliability/735866/   ] 


In December 2024, the North American Electric Reliability Corporation (“NERC”) projected that peak electricity demand will grow by 132 Gigawatts (“GW”) during the next decade (up from 80 GW projected in the 2023 assessment).[footnoteRef:16] NERC emphasized that  [16: 
 	In the 2024 Long Term Reliability Assessment (“LTRA”), NERC’s pointed out “[t] The aggregated BPS-wide projections for both winter and summer have increased massively over the 10-year period” and also noted the projected summer peak demand forecast for all assessment areas is up 15% to 132 GW. That’s up from 80 GW in the 2023 LTRA. At the same time, the aggregated winter peak demand is expected to rise 18%  or 149 GW - up from 92 GW in the 2023 LTRA. See, 2024 Long Term Reliability Assessment, NERC, at 8 (Dec. 2024),: https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_Long%20Term%20Reliability%20Assessment_2024.pdf. ] 


demand growth is now higher than at any point in the past two decades. Increasing amounts of large commercial and industrial loads are connecting rapidly to the [bulk power system]. The size and speed with which data centers . . . can be constructed and connect to the grid presents unique challenges for demand forecasting and planning for system behavior[footnoteRef:17]  [17: 
 	See. 2024 Long-Term Reliability Assessment, NERC, at 8 (Dec. 2024), available online at: https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_Long%20Term%20Reliability%20Assessment_2024.pdf
] 


Moreover, just within the last year,  several U.S. utilities and ISO/RTOs significantly increased their peak demand forecasts, driven in large part by a surge in data centers, manufacturing, and electrification initiatives.[footnoteRef:18] Indeed, as the Petition points out, at 10, reliability concerns drove Congress, in the Infrastructure Investment and Jobs Act  of 2021 to amend the Public Utility Regulatory Policies Act  to mandate that “[e]ach electric utility shall promote the use of demand-response and demand flexibility practices by commercial, residential, and industrial consumers to reduce electricity consumption during periods of unusually high demand.”[footnoteRef:19] [18:  	See. 2023 Long-Term Reliability Assessment, NERC, at 69, 120, 125 (Dec. 2023), available online at: https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_LTRA_2023.pdf 
]  [19:   	Public Utility Regulatory Policies Act, Pub L. No. 95-617, § 111(d)(20), 92 Stat. 3117, 3121 (2021).] 


There is also no question that demand response programs play an increasingly important role in keeping the electric grid stable and efficient, reducing the risk of blackouts; reducing the need for investment in generation, transmission and distribution systems; and delivering real economic benefits to ratepayers.[footnoteRef:20]   [20: 
 	See Demand-side management programs save energy and reduce peak demand, U.S. Energy Information Administration (Mar. 29, 2019), at: https://www.eia.gov/todayinenergy/detail.php?id=38872; Annual Electric Power Industry Report, Form EIA-861 detailed data files, U.S. Energy Information Administration, at: https://www.eia.gov/electricity/data/eia861/  (last updated Oct. 10, 2024). See also, e.g., “ERCOT Eyes More Demand Response” at https://www.gridbrief.com/p/christie-ferc-transmission-framework-whack-ercot-eyes-demand-response (last accessed April 9, 2025) (“Officials from the Electric Reliability Council of Texas assured the public that it is ready to handle whatever winter throws its way  [and also] indicated that demand response will likely become a larger part of ERCOT’s toolkit.  “I think that there’s an opportunity for us to work with the market and with the Public Utility Commission to work on defining those kinds of products that could be utilized throughout the year, not just during an extreme winter season,” Vegas said.)  ] 


Ratepayers benefit directly by reducing their electricity use in response to incentive programs and indirectly in the form of lower wholesale costs, because demand response reduces the need to use costly-to-run power plants during periods of otherwise high demand. Such programs also can lower aggregate system capacity requirements, allowing load-serving entities additional time to interconnect or construct new generation or transmission capacity.

That is why NARUC supports the Petition’s request to clarify that utilities may rely on “prior express consent” under the TCPA to make non-telemarketing, informational “demand response” calls and texts to their subscribers, absent instructions to the contrary from the subscriber. 

Confirming that such communications are “closely related” to the utility service is in the public interest, because it would: (1) remove existing confusion stemming from the FCC’s 2016 DR; (2) help ensure that utilities can continue to provide safe, reliable, and efficient service to consumers; and (3) help insulate consumers from increased utility bills.
CONCLUSION

The FCC should grant the Petition and clarify that utilities may rely on “prior express consent” under the TCPA to make non-telemarketing, informational “demand response” calls and texts to their subscribers, absent instructions to the contrary from the subscriber.
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