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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
GLOBAL TEL*LINK, et al., 
 
    Petitioners, 

No. 15-1461 (and  
 v.        consolidated cases)  
          
FEDERAL COMMUNICATIONS COMMISSION  Oral argument  
and UNITED STATES OF AMERICA,   not yet scheduled 
          

Respondents. 
       

STATE AND LOCAL GOVERNMENT PETITIONERS’ 
OPPOSITION TO MOTION HOLD IN ABEYANCE 

 
 The State and Local Government Petitioners oppose Respondents’ Motion to 

hold these cases in abeyance. The potential decision of the Commission to possibly 

increase the challenged intrastate calling rate caps does nothing to address the primary 

reason the State and Local Government Petitioners have filed this challenge: the 

Commission lacks the authority and jurisdiction to set intrastate rate caps at all. That 

the Commission is considering the repetition of its fundamental legal error is not a 

reason to indefinitely put this case on hold. In addition to the reasons advanced by 

Petitioner Securus for opposing the Respondents’ Motion, the State and Local 

Government Petitioners state the following:  

1. As Securus explains in its Response to the Motion, the Commission has 

twice attempted to regulate inmate calling services over the last three years, and this 
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Court has twice entered partial stays of those orders pending review of the merits. But 

despite several years of litigation over these orders, this Court has never had the 

opportunity to fully adjudicate any petitioner’s claim on the merits because the first 

challenge was held in abeyance pending the Commission’s consideration of a second 

order. After the Commission published its second order, compounding the errors of 

its first order, the present challenge was filed. The Commission now asks that this 

case too be held in abeyance as it once again reconsiders its order. 

2. The State and Local Government Petitioners were not parties to the first 

case challenging the first ICS order, which regulated only interstate ICS call rates. 

However, the State and Local Government Petitioners filed suit to challenge the 

second order, which expanded ICS regulation to include intrastate calls. The challenge 

is based primarily on the argument that the Commission’s setting of intrastate ICS 

rate caps simultaneously exceeds the Commission’s authority and infringes upon the 

authority of the States to regulate intrastate calls. 

3. The Commission asks the Court to hold this case in abeyance while it 

considers potentially setting new intrastate rate caps. But the fundamental flaw alleged 

by the State and Local Government Petitioners—that the Commission has no 

authority to regulate these intrastate calls—would remain even if the contemplated 

reconsideration order is passed. The Commission’s potential decision to double-down 

on illegally regulating intrastate matters does not justify holding this entire case in 
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abeyance since it would have no bearing on the primary basis for the State and Local 

Government Petitioners’ challenge. 

4. That the intrastate nature of the rate caps, rather than the magnitude of 

the caps, is the primary issue in this suit is made clear by this Court’s second stay 

order in this case. After this Court granted an initial stay in this case, the Commission 

took the position that the stay applied only to the order’s permanent intrastate rate 

caps, and not to the higher, interim intrastate rate caps.1 When Petitioners objected to 

this position, arguing that the stay was premised on the argument that the 

Commission lacked authority to set intrastate rate caps altogether (no matter the rate), 

this Court granted Petitioners’ motions to clarify the stay by ordering a second stay 

that made clear that the interim rate caps are also stayed “insofar as the FCC intends 

to apply that provision to intrastate calling services,” but that the cap on “interstate 

calling services is not affected by this Order.”2  

5. Moreover, when deciding to hold a case in abeyance, this Court may 

“take account of the traditional factors in granting a stay, including the likelihood that 

the movant will prevail when the case is finally adjudicated.”3 This Court has now 

                                                 
1 See Opp. of FCC to Mot. to Modify, Reconsider, or Enforce Stay, No. 15-1461, Doc. 
#1605164 (D.C. Cir. Mar. 22, 2016). 
2 See Order, No. 15-1461, Doc. #1605455 (D.C. Cir. Mar. 23, 2016). 
3 Basardh v. Gates, 545 F.3d 1068, 1069 (D.C. Cir. 2008) (citing Va. Petroleum Jobbers 
Ass'n v. Fed. Power Comm'n, 259 F.2d 921, 925 (D.C. Cir. 1958)); see also Lead Indus. 
Ass’n, Inc. v. Envtl. Prot. Agency, 647 F.2d 1184, 1187 (D.C. Cir. 1980). 
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twice found that Petitioners, not Respondents, have met the “stringent requirements 

for a stay,”4 which necessarily includes the holding that Petitioners are likely to prevail 

on the merits of their claim that the Commission lacks authority to regulate intrastate 

rates. It cannot be said that the Commission is also likely to prevail such that their 

motion for an abeyance should be granted. This conclusion is unaltered by the 

potential reconsideration order that—although the exact contents of the order the 

Commission intends to vote on remains a mystery—appears to be based on the same 

legal position this Court has preliminarily rejected. That the Commission will 

potentially address a secondary issue while holding fast to their primary legal error in 

trying to regulate intrastate rates does not warrant putting a stop to this case. 

6. Nonetheless, depending on the contents of the potential order on 

reconsideration, the State and Local Government Petitioners acknowledge that the 

substance of Respondents’ brief may need to be changed if the Commission votes to 

issue a new Order. For this reason, the State and Local Government Petitioners 

informed the Respondents that they would agree to a short extension (e.g., seven days) 

to file their brief in this case to take into account any Commission action. 

Respondents did not respond to this proposal. 

For these reasons, this Court should deny Respondents’ Motion asking the 

Court to hold this case in abeyance. 

                                                 
4 See Order, No. 15-1461, Doc. #1605455 (D.C. Cir. Mar. 23, 2016). 
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DATED:  July 29, 2016 Respectfully submitted, 

 
James Bradford Ramsay 
  General Counsel 
Jennifer Murphy 
  Assistant General Counsel 
National Association of Regulatory 
  Utility Commissioners 
1101 Vermont Avenue, N.W., Suite 200 
Washington, D.C. 20005 
P: (202) 898-2207 
E: jramsay@naruc.org 
 
COUNSEL FOR NATIONAL ASSOCIATION 

OF REGULATORY UTILITY COMMISSIONERS

 
 
Danny Honeycutt 
Oklahoma County Sheriff’s Office 
201 N. Shartel Ave. 
Oklahoma City, OK 73102 
P: (405) 713-2050 
E: sodanhon@okcounty.org 
 
COUNSEL FOR JOHN WHETSEL, SHERIFF 

OF OKLAHOMA COUNTY, OKLAHOMA 
 
 
Mark Brnovich 
  Attorney General of Arizona 
Dominic E. Draye 
  Deputy Solicitor General 
Arizona Office of the Attorney General  
1275 West Washington  
Phoenix, AZ 85007  
P: (602) 542-5025  
E: dominic.draye@azag.gov 
 
COUNSEL FOR STATE OF ARIZONA 

  /s/ Mithun Mansinghani___________ 
E. Scott Pruitt 
  Attorney General of Oklahoma 
Patrick R. Wyrick 
  Solicitor General 
Mithun Mansinghani 
  Deputy Solicitor General 
Oklahoma Office of the Attorney General 
313 NE 21st Street 
Oklahoma City, OK 73105 
P: (405) 521-3921 
E: Mithun.Mansinghani@oag.ok.gov 
 
COUNSEL FOR THE STATE OF OKLAHOMA 
 
 
Christopher J. Collins  
Collins, Zorn & Wagner 
429 NE 50th Street, 2nd Floor 
Oklahoma City, OK 73105 
P: (405) 524-2070 
E: cjc@czwglaw.com 
 
COUNSEL FOR OKLAHOMA SHERIFFS’ 
ASSOCIATION 
 
 
Leslie Rutledge 
  Attorney General of Arkansas 
Lee Rudofsky 
  Solicitor General  
Arkansas Attorney General  
323 Center Street, Suite 200  
Little Rock, AR 72201  
P: (501) 682-8090  
E: lee.rudofsky@arkansasag.gov  
 
COUNSEL FOR STATE OF ARKANSAS 
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Karla L. Palmer 
Hyman, Phelps & McNamara, P.C. 
700 13th Street, N.W., Suite 1200 
Washington, D.C. 20005 
P: (202) 737-5600 
E: kpalmer@hpm.com 
 
Tonya  J. Bond 
Joanne T. Rouse 
Plews Shadley Racher & Braun LLP 
1346 N. Delaware Street 
Indianapolis, IN 46202 
P: (317) 637-0781 
E: tbond@psrb.com 
E: jrouse@psrb.com 
 
COUNSEL FOR THE INDIANA SHERIFFS’ 
ASSOCIATION, MARION COUNTY 

SHERIFF’S OFFICE, AND LAKE COUNTY 

SHERIFF’S DEPARTMENT 
 
 
Derek Schmidt 
  Attorney General of Kansas 
Jeffrey A. Chanay 
  Chief Deputy Attorney General  
Kansas Office of the Attorney General 
Memorial Hall, 3rd Floor  
120 SW 10th Avenue  
Topeka, KS 66612-1597  
P: (785) 368-8435  
E: jeff.chanay@ag.ks.gov 
 
COUNSEL FOR STATE OF KANSAS 
 
 
 
 
 
 
 

Gregory F. Zoeller 
  Attorney General of Indiana 
Thomas M. Fisher 
  Solicitor General  
Office of the Indiana Attorney General  
302 W. Washington Street  
IGC-South, Fifth Floor  
Indianapolis, IN 46204  
P: (317) 232-6255  
E: Tom.Fisher@atg.in.gov 
 
COUNSEL FOR STATE OF INDIANA 
 
 
Jeff Landry 
  Attorney General of Louisiana 
Patricia H. Wilton 
  Assistant Attorney General  
Louisiana Department of Justice  
1885 North Third Street 
Baton Rouge, LA 70802  
P: (225) 326-6006 
E: wiltonp@ag.louisiana.gov 

COUNSEL FOR STATE OF LOUISIANA 
 
 
Chris Koster 
  Attorney General of Missouri 
J. Andrew Hirth 
  Deputy General Counsel  
Missouri Office of the Attorney General 
P.O. Box 899 
207 W. High Street  
Jefferson City, MO 65102  
P: (573) 751-0818  
E: andy.hirth@ago.mo.gov 
 
COUNSEL FOR STATE OF MISSOURI 
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Adam Paul Laxalt 
  Attorney General of Nevada 
Lawrence VanDyke 
  Solicitor General 
Office of the Nevada Attorney General  
100 N. Carson Street  
Carson City, NV 89701-4717  
P: (775) 684-1100  
E: LVanDyke@ag.nv.gov 
 
COUNSEL FOR STATE OF NEVADA 
 
 

Brad D. Schimel 
  Attorney General of Wisconsin 
Misha Tseytlin  
  Solicitor General  
Daniel P. Lennington  
  Deputy Solicitor General  
Wisconsin Department of Justice  
Post Office Box 7857  
Madison, WI 53707-7857  
P: (608) 267-9323 
E: tseytlinm@doj.state.wi.us 
 
COUNSEL FOR STATE OF WISCONSIN 
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CERTIFICATE OF SERVICE 

I hereby certify that, on July 29, 2016, I electronically filed the foregoing with 

the Clerk of the Court for the United States Court of Appeals for the District of 

Columbia Circuit using the appellate CM/ECF system.  Participants in the case who 

are registered CM/ECF users will be served by the appellate CM/ECF system. 

 

 
By: s/ Mithun Mansinghani   

Mithun Mansinghani 
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