Resolution on FCC Process Reform

WHEREAS, The Telecommunications Act of 1996 embodied the nation’s long tradition of
federalism under which federal and State policymakers share oversight of communications
services; and

WHEREAS, The careful balance of competing interests established in the 1996 legislation has
overall been a success and should be continued regardless of changes in the technology utilized to
deliver intrastate and interstate communications services; and

WHEREAS, For the federalism model established in the 1996 Act to work properly, it is important
to adjust some procedures in how the FCC conducts business; and

WHEREAS, Congress is to be congratulated for addressing FCC process reform, including many
previously-adopted the National Association of Regulatory Utility Commissioners (NARUC)
proposals for change; and

WHEREAS, Chairman Tom Wheeler should be applauded for adjusting some procedures and
creating an internal task force to consider improvements in FCC process; and

WHEREAS, Across administrations and for several years, NARUC has made several proposals
to improve and streamline FCC procedures; and

WHEREAS, As both Congress and the FCC are actively considering reform measures, NARUC
has created a Telecommunications Act Modernization Task Force (TeAM) to re-examine
NARUC s positions on needed substantive and procedural reform; and

WHEREAS, This TeAM Task Force has examined many of the proposals for FCC process reform
and focused upon those that should be a priority for Congress and the FCC, which will improve
federal and State collaboration, the efficiency of the Commission, as well as improve FCC
decisions by creating a more thorough record upon which it can base action; and

WHEREAS, In the appendix to this resolution, the TeAM Task Force outlines the priority
recommendations for process reform grouped into three general categories: 1) transparency and
timing; 2) process; and 3) efficiency; now, therefore be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Commissioners (NARUC), convened at its 2016 Winter Committee Meetings in Washington,
D.C., endorses the recommendations of the TeAM Task Force as set out in the appendix and urges
Congress and/or the FCC to implement the recommended reforms.

Sponsored by the Committee on Telecommunications
Adopted by the NARUC Board of Directors on February 17, 2016



Appendix of Recommended FCC Process Reforms

Federal Communications Commission (FCC) process reform continues to receive a lot of
attention. In the first Session of this Congress, the House of Representatives adopted bipartisan
legislation. Companion legislation was introduced in the Senate. Early in his tenure, the FCC’s
Chairman Tom Wheeler also focused on process issues, establishing an internal task force to focus
on reform. The agency issued a comprehensive report on possible reforms in 2014 and sought
comment on its findings. Many commented on the FCC’s notice. NARUC too has been very
active. We have testified before both houses of Congress either on process reform generally or on
specific proposals based on multiple resolutions and a 2008 letter to the Obama Transition Team.
NARUC’s Telecommunications Act Modernization (TeAM) Task Force recognized that the
pending legislation and open FCC proceeding made revisiting NARUC positions a timely
endeavor.

Process reform is not a partisan issue. It is required to ensure proper transparency, due
process, and efficiency — as well as to assure the creation of a balanced record that targets specific
proposals as a basis for agency decisions. The proposals listed below are reforms that will
undoubtedly assist the FCC in meeting all these goals. They are divided into three general
categories: transparency and timing; process; and efficiency. A few require Congress to pass
specific authorization/mandates for the FCC to act. Most of them the agency can implement
without waiting for additional Congressional approval.

NARUC recommends the FCC adopt the listed reforms where additional Congressional
authorization is not needed. NARUC also recommends that Congress enact into law mandates
requiring all these reforms. In so doing, Congress will provide authorization for the few reforms
where the agency needs additional authority. For the majority of proposals, additional authority
is not needed. But if Congress includes mandates in any legislation, future Commissions will not
have the discretion to discard these practices.

The FCC should be required to:

Transparency and Timing Reforms

1. Release and seek comment upon the specific text/rationale of proposed rules and potentially
"precedential” adjudications;

2. Post text of draft FCC Open Meeting items publicly at the same time the FCC Chair circulates
them to other FCC Commissioners’ offices no later than four weeks in advance of a planned
vote and assure that a final order is circulated to other FCC Commissioners no later than 24
hours before the start of the Open Meeting;

3. Maintain a publicly available list of all pending deadlines and comment due dates that includes
links to the relevant petition or notice;

4. Maintain a publicly available list of all pending proceedings, including at the Bureau level, as
well as a list of draft items “circulated” among the Commissioners, indicating which
Commissioners have not voted on the item;

5. Create an online searchable database of consumer complaints and provide more information
to help consumers make informed choices;

6. Track enforcement fines and penalties to ensure they are actually being collected and enforced,;

7. Publish each order, decision, report, or action not later than 30 days after the date of the
adoption;



10.

10.

11.

12.

Include specific references to the party and ex parte notice in any final rule to the parts of the
decision that are based on material provided during oral or written ex parte communications;
Set and meet specific deadlines for FCC action on each type of filing submitted to the agency
for disposition; and

In the case of Petitions for Reconsideration, specify that such petitions are deemed denied
unless the FCC has issued a dispositive order within 180 days of filing. (The rule should also
provide that if the petitioner filed a request for extension, the time would not expire until 360
days after filing of the original petition.)

Due Process

Specify that the agency cannot defend decisions based on evidence not filed in the official
record even if the information is publicly available elsewhere;

Establish procedures that prohibit introduction of material/presentations into the record to the
Commission by the FCC or any other party unreasonably close to the Sunshine Period that
prevent a meaningful opportunity for interested parties to respond through meetings or written
communications;

Set minimum periods for comment and reply comment, subject to a determination by the
Commission that good cause exists for departing from such minimum comment periods.
Upon petition and for good cause shown for a hearing, provide an opportunity for cross
examination before a hearing examiner or the Commission by interested parties of those,
including agency personnel, that provide factual record submissions supporting specific
outcomes;

Change the current ex parte rules to allow States the same ex parte treatment as Congress and
other federal agencies and modify the Sunshine Period rules as they apply to State members of
Federal State Joint Boards to allow free discussion with other State commissions impacted by
the Boards' deliberations;

Allow the three FCC members of the Joint Boards to attend Joint Board closed meetings with
their five State colleagues at the same time;

Refer all matters that significantly affect the definition, composition, funding, or use of the
services that are supported by federal universal service support mechanisms to the proper Joint
Board for recommendations and clarify that failure to make mandatory referrals shall nullify
any resulting promulgated rule;

Annually report, along with the State members of the Joint Boards to the appropriate
Congressional oversight committees on the frequency and substance of the discussions held,
possible needed referrals, and the results achieved from deliberations under 47 U.S.C. § 410(c);
Include separate line items in the FCC’s budget to fully reimburse each State member for
meeting and travel costs, expert assistance, and discovery expenses associated with his or her
service on the Board;

Require the FCC to undertake a State impact assessment in all decisions to gauge the impact
of proposed action on existing State programs and enforcement regimes;

Limit the scope of post-adoption “editorial privileges” to non-substantive edits, such as
correcting typos and updating cross-references in footnotes; and

Alter the forbearance procedure to reduce the likelihood that any petitions can be granted "by
operation of law" and thus be effectively immune from appellate review until Congress can
eliminate this outcome through corrective legislation.



PonbRE

Efficiency

Allow a majority of commissioners to place an item on the agenda of a monthly Open Meeting;
Hire experts on staff to advise commissioners on technical issues;

Permit filing of confidential documents through the Electronic Comment Filing System; and
Include in any proposed rulemaking or order adopting/amending a rule a method to evaluate
the effectiveness of the new rule or modification of an existing rule.



