Resolution on Special Access

WHEREAS, In a resolution passed in February of 2007, NARUC found that special access,
including channel terminations and dedicated transport, is a key input to all telecommunications
providers including wireless carriers; and

WHEREAS, The majority of special access services are provided by the former regional Bell
Operating Companies, or incumbent carriers, which have been substantially reduced in number
due to recent industry consolidation; and

WHEREAS, Special access services are increasingly viewed as critical inputs to the provision of
broadband services, whether by ILECs including rural ILECs, CLECs, or wireless carriers; and

WHEREAS, Although substitutes exist for some special access services, especially those of
higher capacity, the extent of competition for a particular service usually varies with its capacity,
price, and location; and

WHEREAS, The Federal Communications Commission (FCC) in 1999 issued a Pricing
Flexibility Order that defined triggers for granting pricing flexibility from the price cap rules that
otherwise apply to special access, and those triggers were based on the number of collocations by
competitive carriers in the incumbents’ wire centers, and using those triggers, the FCC later
irreversibly granted upward pricing flexibility for channel terminations in about one-third of the
top 50 Metropolitan Statistical Areas (MSAs) and upward pricing flexibility for transport in
about 90 percent of the top 50 MSAs; and

WHEREAS, The FCC issued a Notice of Proposed Rulemaking on January 31, 2005, to re-
examine the appropriate regulatory framework for the interstate special access services of price-
capped local exchange carriers, after which the Commission took no further substantive action;
and

WHEREAS, In response to a Congressional inquiry, the Government Accountability Office
(GAO) in 2006 issued a report concluding that facilities-based special access competition existed
in a relatively small subset of buildings and that the FCC needed to improve its data collection
and analysis in order to determine the true extent of competition in special access markets; and

WHEREAS, The 2007 resolution recited NARUC’s long-standing interest in ensuring that
sufficient competition exists in local exchange markets so that market-based rates can apply to
wholesale services such as special access, and where competition is judged not to be sufficient,
regulatory policies should be adopted that prevent dominant carriers with excessive market
power from operating in a manner that harms competition; and

WHEREAS, Pursuant to the 2007 resolution, the Committee on Telecommunications, under the
aegis of the Federal Regulatory Subcommittee, conducted a study to examine these issues and
collected data from numerous industry sources, after which NARUC contracted with the
National Regulatory Research Institute (NRRI) to produce a report; and



WHEREAS, NRRI issued a report first issued on January 21, 2009, that concluded that the
evidence did not support a simple “thumbs-up” or “thumbs-down” judgment on market power
for special access markets, finding that certain markets are more competitive than others and that
the level of competition varied by location, circuit capacity, and service components, as well as
over time, and also concluding that ILECs still have substantial market power in most
geographic areas, especially for channel termination and DS-1 services, with the main exception
being relatively compact downtown areas; and

WHEREAS, The NRRI report also found almost no evidence of the validity of the FCC’s
current policy equating special access competition with the presence of collocation in ILEC
central offices, finding that market concentration for channel terminations remained high in all
areas, regardless of pricing flexibility, and finding that the FCC collocation proxy consistently
overestimated the competitiveness of the DS-1 and DS-3 channel termination markets, and
concluded that “the time for additional FCC action is certainly ripe;” now, therefore be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Commissioners, convened at its Summer 2009 Meetings in Seattle, Washington, requests that the
FCC take steps to improve special access data collection by regularly collecting market
concentration and pricing data, and also evaluate the benefits and costs of collecting data on the
location of competitive providers’ facilities and self-supplied facilities, whether wireless or
wireline; and be it further

RESOLVED, That, following the collection of such data, the Commission should also consider
improving its current methods for determining where competition is effective by:

e Measuring the presence and substitutability of non-PSTN technologies that do not rely on
collocation in ILEC central offices,

e Recognizing that competition can decrease as well as increase over time due to industry
structure and competitive factors, by recognizing that current and planned circuit capacity
and service offerings are important variables in competition,

o Differentiating between markets for channel terminations and for interoffice transport,

e Adopting a more granular geographic scale than the MSA for measuring the
competitiveness of these markets, and

e By investigating the extent to which the terms contained in ILEC special access discount
plans affect competition; and be it further

RESOLVED, That following the collection of such data, the Commission should consider
whether growth in wireless services has been harmed by use qualifications that prevent wireless
carriers from making purchases of unbundled network elements; and be it further

RESOLVED, That NARUC directs its General Counsel to communicate this resolution to
Congress, and to all relevant Federal and State agencies and policymakers.

Sponsored by the Committee on Telecommunications
Adopted by the NARUC Board of Directors, July 22, 2009



